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PER CURIAM:

Timothy Earl Mills pled guilty to conspiracy to

distribute more than one kilogram of heroin and more than fifty

grams of crack cocaine, 21 U.S.C.A. §§ 846, 841(b)(1)(A) (West 2000

& Supp. 2003), and received a sentence of 150 months imprisonment.

He sought to appeal his sentence on the ground that the district

court erred in refusing to depart below the sentencing guidelines

range pursuant to U.S. Sentencing Guidelines Manual § 5H1.4, p.s.

(2002).  We dismissed his appeal for lack of jurisdiction.  United

States v. Mills, No. 03-4177, 120 F. App’x 436 (4th Cir. 2005).

The Supreme Court subsequently granted Mills’ petition for

certiorari, vacated this court’s judgment, and remanded his case

for further proceedings in light of United States v. Booker, 543

U.S. 220 (2005).

Mills was sentenced before the decisions in Booker and

its predecessor, Blakely v. Washington, 542 U.S. 296 (2004), and he

did not raise objections to his sentence based on the mandatory

nature of the guidelines or the district court’s application of

sentencing enhancements based on judicial fact finding rather than

facts he admitted.  Therefore, we review his sentence for plain

error.  United States v. Hughes, 401 F.3d 540, 547 (4th Cir. 2005).

Mills now contends that his sentence was illegal in light of Booker

because the district court applied the sentencing guidelines as

mandatory.  He maintains that, had the district court not been
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subject to “the strictures of the Guidelines,” it might have been

willing to depart downward pursuant to § 5H1.4. 

While the mandatory application of the guidelines

constitutes plain error, United States v. White, 405 F.3d 208, 217

(4th Cir.), cert. denied, 126 U.S. 668 (2005), a defendant who

seeks resentencing on this ground must show actual prejudice, i.e.,

a “nonspeculative basis for concluding that the treatment of the

guidelines as mandatory ‘affect[ed] the district court’s selection

of the sentence imposed.’”  Id. at 223 (quoting Williams v. United

States, 503 U.S. 193, 203 (1992)).  The record does not indicate

that the district court wished to impose a sentence lower than the

150-month sentence Mills was given.  Therefore, he cannot show that

he was prejudiced by the district court’s erroneous application of

the guidelines as mandatory.

We therefore affirm the sentence.  We dispense with oral

argument because the facts and legal contentions are adequately

presented in the materials before the court and argument would not

aid the decisional process.

AFFIRMED


