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PER CURI AM

Tremai ne Kendrick Jeter appeals his conviction on a
guilty plea and sentence on a charge of conspiracy to possess with
intent to distribute crack cocaine, inviolation of 18 U S.C. § 846
(2000). After conducting a thorough Fed. R Crim P. 11 col |l oquy,
the district court found Jeter guilty. The probation officer who
prepared Jeter’s presentence investigation report (“PSR’) assigned
a total offense level to Jeter of thirty and a crimnal history
category of V, with a resultant guideline range of 151-188 nont hs’
i mprisonnment. Jeter did not object at the sentencing hearing. On
February 12, 2003, the district court sentenced Jeter in conformty
with the assignnents reflected in the PSR to 151 nonths’
i nprisonnment (the |ow end of the applicable guideline range), a
five-year termof supervised rel ease, and ordered paynent of a $100
speci al assessnent.

Jeter’s sole issue on direct appeal® is that his sentence

violates United States v. Booker, 125 S. C. 738 (2005), because at

the time of Jeter’s sentencing hearing there existed a disparity

between the sentence he faced and that faced by an allegedly

Jeter’s former appellate counsel filed a brief pursuant to
Anders v. California, 386 U S. 738 (1967), on May 27, 2003. This
court, in an unpublished per curiamopinion filed on Septenber 22,
2003, affirmed Jeter’s conviction and sentence. On Septenber 16,
2004, Jeter filed a notion to recall the mandate. By Order dated
Sept enber 22, 2004, this court granted Jeter’s notion, recalledits
mandat e, and vacated its opinion, based on a clerical error. This
court later appointed the Federal Public Defender as Jeter’s new
appel | ate counsel by Order dated October 1, 2004.
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equal |y cul pabl e co-defendant, and that under pre-Booker circuit
precedent, the district court was prohibited from departing under
t he mandatory gui delines based on such a disparity.? He alleges
that he was prejudiced by the district court’s plain error in
failing to consider the provisions of 18 U S.C. 8 3553(a) before
i mposi ng sentence and in treating the guidelines as mandatory. He
seeks resentencing. W find no nerit to Jeter’s specific claimon
appeal .

Jeter’s contention that the district court erred by
sentencing him under an wunconstitutional nmandatory sentencing

schene is governed by United States v. Booker, 125 S. . 738

(2005), in which the Suprene Court held that Blakely v. Washi ngt on,

542 U.S. 296 (2004), applies to the federal sentencing guidelines
and that the mnmandatory guidelines schenme which provided for
sentence enhancenents based on facts found by the court violated
the Sixth Anmendnent. Booker, 125 S. Q. at 746-48, 755-56
(Stevens, J., opinion of the Court). The Court renedied the
constitutional violation by severing and excising the statutory
provi sions that nmandate sentenci ng and appel | ate revi ew under the
gui delines, thus making the guidelines advisory. [d. at 756-57

(Breyer, J., opinion of the Court). Subsequently, in United States

2Jeter’s guidelines sentence was not determ ned by any facts
not found beyond a reasonabl e doubt; therefore, his sentence does
not inplicate any violation of the Sixth Anmendnent. H's only
objection is to the district court’s mandatory use of the
gui delines in determ ning his sentence.
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v. Hughes, 401 F.3d 540 (4th Cr. 2005), this court held that a
sent ence i nposed under the pre-Booker mandatory sentenci ng schene
and enhanced based on facts found by the court, not by a jury (or,
in a guilty plea case, admtted by the defendant), constitutes
plain error that affects the defendant’s substantial rights and
warrants reversal under Booker when the record does not disclose
what discretionary sentence the district court would have inposed
under an advi sory guideline schenme. Hughes, 401 F.3d at 546-56.
Booker states that, in review ng sentences that do not
i nvol ve a Si xth Anendnent vi ol ati on, appellate courts may apply the
plain error and harm ess error doctrines in determ ning whether
resentencing is required. Booker, 125 S. C. at 769; see Fed. R
Crim P. 52(a) (appellate court may di sregard any error that does
not affect substantial rights). Because Jeter did not raise
sent enci ng obj ections before the district court, this court reviews
his argunments for plain error. To establish plain error: (1)
there nust be an error; (2) the error nust be plain; and (3) the

error nust affect substantial rights. United States v. O ano, 507

US 725, 732-34 (1993). |If the three elenents of the plain error
standard are net, this court nay exercise its discretion to notice
error only if the error seriously affects “the fairness, integrity,
or public reputation of judicial proceedings.” Id. at 736

(citation omtted).



Under this standard, although Jeter is correct that the
district court conmtted error in treating the guidelines as
mandat ory, see Hughes, 401 F.3d at 547-48,% we find that he is not
entitled to relief. W recently held that in a plain error
context, the error of sentencing under the mandatory guidelines
regime did not warrant a presunption of prejudice nor was it a

structural error. United States v. Wite, 405 F. 3d 208, 224 (4th

Cir. 2005). Rather, because Jeter failed to object to his sentence
bel ow, the burden is on himto establish prejudice. 1d. at 223.
Moreover, to establish prejudice in the context of plain error
under Wiite, Jeter nmust denonstrate a nonspecul ative basis in this
record for concluding the district court would have sentenced him
to a |l esser sentence if the sentencing guidelines were advisory.
Wil e Jeter contends that had the district court been
free to consider the 8 3553(a) factors, there was a “substantia
i kelihood” that the district court woul d have sentenced hi mbased
on an offense | evel of twenty-six, like his simlarly situated co-
def endant, rather than at a level of thirty, and that it sentenced
himto a |l onger sentence than it “may” have if the guidelines were
not mandatory, there is no statenment by the district court in the

record to support such a specul ati ve and concl usory argunent. The

3See also United States v. Wite, 405 F.3d 208, 216-17 (4th
Cr. 2005) (“even in the absence of a Sixth Amendnent violation,
the inposition of a sentence under the fornmer mandatory gui deli nes
regi me rather than under the advisory regine outlined in Booker is
[plain] error”).




fact of the matter is that Jeter and his co-defendant were not
simlarly situated, because Jeter initially declined the plea
originally offered by the Governnent whi ch contai ned a base of f ense
| evel stipulation of twenty-six and his co-defendant did not.*
Jeter’s ultimate decision to take a different, |ess favorable,
of fer fromthe Governnent, resulting in a higher base of fense | evel
alone puts himin a different situation than that of his co-
def endant, even assum ng they were equally crimnally cul pable, as
Jeter contends.

As nothing in the record suggests the error affected the
court’s ultimte determ nation of Jeter’s sentence, and because the
burden of so proving lies with Jeter, see Wite, 405 F. 3d at 223,
Jeter cannot satisfy the prejudice requirenment of the plain error
standard and hence cannot establish that the district court’s error
in sentencing him pursuant to a mandatory guidelines schene
affected his substantial rights such that resentencing 1is
necessary. Accordingly, we affirmJeter’s conviction and sentence.
We dispense with oral argument because the facts and |egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

AFFI RVED

‘Jeter asserts that he was following the ill-advised
recommendation of a jail-house |awer with whom he was housed at
the time when he turned down the Governnent’s initial plea offer.
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