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PER CURI AM

W 1iam Sehen was convicted by jury of possession of five
grans or nore of nethanphetamne with intent to distribute, in
violation of 21 U . S.C. 8§ 841 (2000). The district court sentenced
hi munder the federal Sentencing Guidelines to a 121-nonth term of
i mprisonnment. This sentence was based, in part, on the court’s
findi ngs concerning characteristics of the offense. Specifically,
t he court enhanced Sehen’ s base of fense | evel based on its findings
that Sehen proffered a dangerous weapon and for obstruction of
justi ce.

Citing Blakely v. Washington, 124 S. C. 2531 (2004), and

United States v. Booker, 125 S. . 738 (2005), Sehen asserts for

the first time on appeal that his sentence i s unconstitutional. 1In
Booker, the Suprenme Court held that the federal Sentencing
Gui del i nes, under which courts were required to inpose sentencing
enhancenents based on facts found by the court by a preponderance
of the evidence, violated the Sixth Amendnent because of their
mandatory nature. 125 S. . at 746, 750 (Stevens, J., opinion of
the Court). The Court renedied the constitutional violation by
maki ng t he Gui del i nes advi sory t hrough the renoval of two statutory
provi sions that had rendered themmandatory. 1d. at 746 (Stevens,
J., opinion of the Court); id. at 756-57 (Breyer, J., opinion of
the Court). Al t hough Sehen did not raise this Sixth Amendnent

chall enge at sentencing, this court has held that a nandatory



enhancenent based on judicial fact-finding supported by a
preponderance of the evidence constitutes plain error warranting

correction. United States v. Hughes, 401 F.3d 540, 547-48 (4th

Cr. 2005) (citing United States v. O ano, 507 U S. 725, 731-32

(1993)).

In light of Booker and Hughes, we find that the district
court plainly erred in sentencing Sehen.! Therefore, we affirmhis
conviction,? vacate his sentence, and remand for proceedi ngs

consistent with Hughes.® |d. at 546 (citing Booker, 125 S. Ct. at

764- 65, 67 (Breyer, J., opinion of the Court)). W dispense with

oral argunent because the facts and Ilegal contentions are

Just as we noted in Hughes, “[w]je of course offer no
criticismof the district judge, who foll owed the | aw and procedure
ineffect at the time of Sehen’s sentencing.” 431 F.3d at 545 n. 4.

To the extent Sehen contends Booker undermnes the validity
of his conviction, we reject this argunent.

3Al t hough the Sentencing Quidelines are no | onger nandatory,
Booker nmakes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S. . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the Guidelines,
maki ng all factual findings appropriate for that determ nation
Hughes, 401 F. 3d at 546. The court shoul d consi der this sentencing
range along with the other factors described in 18 U.S.C. 8§ 3553(a)
and then inpose a sentence. 1d. |If that sentence falls outside
t he CGuidelines range, the court should explain its reasons for the
departure as required by 18 U. S.C. § 3553(c)(2). 1d. The sentence
must be “within the statutorily prescribed range and
reasonable.” |1d. at 547
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adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED




