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PER CURI AM

Kenp Shider pled guilty before a magistrate judge to
conspiracy to distribute five kilograms or nore of cocaine and
fifty grans or nore of cocaine base (crack), 21 U S. C. 8§ 841(a),
(b)(1) (A (2000), and was sentenced to a term of 360 nonths
i mpri sonnent. Shi der contends on appeal that his guilty plea
violated Article Il1l of the Constitution and that the magistrate
judge failed to conply with Rule 11 of the Federal Rules of
Crim nal Procedure. He challenges the district court’s factual
findings that he was a |l eader in the conspiracy and possessed a
firearmduring the conspiracy, and clains that the court erred in

conmputing his crimnal history. U.S. Sentencing Guidelines Manual

88 2D1.1(b)(1), 3Bl.1(a), 4Al.1(d) (2002). Shi der al so all eges
that he received ineffective assistance in connection with his
sentencing. W affirm

First, we perceive no defect in Shider’s guilty plea.
Shi der consented orally and in witing to have the magi strate judge
conduct his quilty plea hearing. He now maintains that the
proceedi ng before the magi strate judge violated Article 11l of the
Constitution. He further clains that he was never infornmed of his
right to have a de novo guilty plea before a district court judge.
W find no nerit in these clains. W have held that the Federa
Magi strates Act, 28 U S.C A 88 631-639 (West 1993 & Supp. 2004),

authorizes a nmmgistrate judge to conduct Rule 11 proceedings.



United States v. Osborne, 345 F.3d 281, 285 (4th Gr. 2003)

(holding that taking a guilty plea is perm ssible as “additional
duty” for magistrate judge and that de novo review by a district
court is not required unless parties so demand). Shider made no
objection to the plea colloquy conducted by the magistrate judge
and did not request review, although the magistrate judge inforned
him during the Rule 11 hearing that he had a right to proceed
before a district court judge.

Shider also clains that the nmagistrate judge failed to
i nqui re adequately into the voluntariness of his guilty plea and
failed to inform him accurately about the sentencing guidelines,
about his right to review the presentence report, and about
supervi sed rel ease. However, the transcript of the Rule 11 hearing
di scl oses that the nmagi strate judge explained the guidelines and
supervi sed rel ease to Shider. The magistrate judge inquired into
the voluntariness of Shider’s guilty plea as required under Rule
11(a) (2). The Rule does not require that the court inform the
defendant of his right to review the presentence report; in any
event, Shider’s attorney stated at sentencing that he had revi ewed
the presentence report with Shider.

Because Shider did not object in the district court to
his crimnal history or other aspects of his sentence cal cul ati on,
his sentencing clains are reviewed for plain error. Under the

plain error test, United States v. Qdano, 507 U S. 725, 732-37
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(1993), the defendant nust show that (1) error occurred; (2) the
error was plain; and (3) the error affected his substantial rights.
Id. at 732. Even when these conditions are satisfied, this Court
may exercise its discretion to notice the error only if the error
“seriously affect[s] the fairness, integrity or public reputation
of judicial proceedings.” [d. (internal quotation marks omtted).

Shi der chall enges the addition of two crimnal history
poi nts under USSG 8 4Al.1(d) for comm ssion of the instant offense
whil e on probation. He maintains that there was no information in
the presentence report that established his participation in the
conspiracy until after he conpleted his term of probation on
Novenber 6, 1997. However, in an interview with |aw enforcenent
authorities in July 1997, co-defendant Anthony Randol ph reported
that he sold crack for Shider. In his reply brief, Shider
di sm sses Randol ph’s allegation as irrelevant because, to avoid
double counting, the probation officer did not use the drug

quantities Randol ph described to calculate Shider’s base offense

| evel . We di sagree. Because the presentence report contained
uncontested information about Shider’s involvenent in the
conspiracy while he was still on probation, the district court did

not plainly err in awarding two crimnal history points under
§ 4A1.1(d).
Shi der next argues that no information in the presentence

report supports the district court’s finding that he was an



organi zer or leader in the conspiracy. The presentence report
cont ai ned anpl e evidence of Shider’s prom nence in the conspiracy.
In particular, co-defendant Eron Overton described Shider as the
second | argest drug dealer in Walterboro. Bennie Kelly said that
Shi der took over drug distribution in Walterboro when Kelly left.
Kelly thereafter supplied Shider with kilogram quantities of
cocai ne, which Shider converted to crack for distribution in the
Wal terboro area. Shider also introduced Cl ay Robinson to a source
from New York who supplied Robinson with two to four ounces of
crack on several occasions during 1997. On these facts, we
conclude that the district court did not plainly err in finding
that Shider was a | eader or organizer in the conspiracy.

The district court applied the two-level increase that
must be made if the defendant possessed a firearm “unless it is
clearly inprobable that the weapon was connected to the offense.”
USSG § 2D1.1, comment. (n.3). The enhancenent is intended to
reflect “the increased danger of violence when drug traffickers
possess weapons.” Id. Shider argues that the enhancenent is
unwar r ant ed because the firearmhe possessed was regi stered, he had
a permt to carry it, and there is no information in the
presentence report that he ever used the gun. However, because
there is sufficient evidence in the record that Shider possessed

the firearm while in furtherance of the conspiracy, we are



satisfied that the district court did not plainly err in making the
enhancenent .

Shider contends that his attorney was ineffective in
failing to file objections to the presentence report concerning his
crimnal history, the weapon enhancenent, and the adjustnent for
| eader role. He further clains that his attorney was ineffective
infailing to challenge the quantity of drugs attributed to hi mand
the drug transactions described in the presentence report. dains
of ineffective assistance are not generally reviewed on direct
appeal. To succeed in a claimof ineffective assistance on direct
appeal, a defendant nust show conclusively from the fact of the
record that counsel provided ineffective representation. United

States v. Janes, 337 F.3d 387, 391 (4th Cr. 2003), cert. denied,

124 S. C. 1111 (2004). W conclude that the record in this case
does not conclusively denonstrate that Shider’s attorney rendered
i neffective assi stance.

Finally, in his reply brief, Shider argues that the
district court erred in making factual findings that increased his

sentence, citing the Suprene Court’s decision in Blakely v.

Washi ngton, 124 S. C. 2531 (2004). W disagree, having recently
held that Blakely “does not affect the operation of the federa

sentencing guidelines.” United States v. Hammoud, F.3d

2004 W. 2005622, at *28 (4th Cir. Sept. 8, 2004) (en banc).



We therefore affirmthe conviction and sentence i nposed
by the district court. W dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argument would not aid the
deci si onal process.

AFFI RVED



