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GREGCRY, Circuit Judge:

In April 2003, Jimmy Richard Husband (“Husband” or
“Appellant”) pled guilty in the United States District Court for
the Eastern District of Virginia to eight counts of sexual
exploitation of a mnor in violation of 18 U S. C. § 2251(a) and
(d). The court accepted Husband’ s pl ea and subsequently sentenced
himto 87 nonths of inprisonnment for each of the eight counts and
ordered that the sentences be run consecutively, for a total of 696
mont hs, foll owed by ei ght three-year periods of supervised rel ease,
also to be run consecutively. Husband tinely appeals on five
grounds: (1) that he was prosecuted and convicted of crines for
whi ch the governing statute of limtation had expired; (2) that his
plea was not voluntary and knowing under Fed. R Cim P. 11
because the court msinformed him of the actual penalty he could
face; (3) that the court failed to establish an adequate factual
basis for accepting his plea; (4) that the court violated the
Sent enci ng Qui del i nes by sentencing hi mto consecutive rather than
concurrent terns; and (5) that his counsel ineffectively assisted
hi m because his counsel failed to raise and argue the statute of
[imtations defense.

None of Husband’s grounds for appeal s neritorious.

Accordingly, we affirm



I

The imediately following facts are admtted by Appellant:
“Jane Doe,”! Husband’'s daughter by adoption and the primary victim
in this case, was born in late 1979. In 2001, Husband and his
famly relocated to Newport News, Virginia from Wst Monroe, New
York. On January 8, 2002, a vi deotape was di scovered that depicted
ei ght scenes of Jane Doe in sexually explicit activities. Three
days later, Husband was arrested and charged with possession of
child pornography.

The record nakes plain that these events then occurred. On
Cctober 15, 2002, a federal grand jury returned a twenty-count
i ndi ct mrent agai nst Husband, alleging seventeen counts of sexua
exploitation of a mnor in violation of 18 U S.C. § 2251(a) and
(d), one count of transportation of child pornography in violation
of 18 US C 8§ 2252A(a)(l1l) (“Count 18"), and two counts of
possessi on of child pornography, both in violation of 18 U.S.C. 88
2252A(a) (5)(B) and 2256(1) and (2) (“Counts 19 and 20"). On
Decenber 16, 2002, Husband pled not guilty to all counts, and a
jury trial was schedul ed. On March 27, 2003, after nunerous
pretrial notions and pleadings, the district court dismssed the

| ast ni ne sexual exploitation counts upon the United States’ notion

!Qut of respect of the victim we will attenpt to minimze
revelation of details that woul d  reveal her identity.
Unfortunately, the details of this case often make it difficult to
do so.



because the conduct charged in those counts took place after Doe
turned ei ghteen years ol d, | eaving only counts one through eight to
survive. On April 7, 2003, immediately before the jury trial was
schedul ed to begin, and without the benefit of a plea agreenent,
Husband pled guilty to the sexual exploitation counts remaining
agai nst him The court subsequently dism ssed counts eighteen
t hrough twenty with prejudice.

The facts that are nost rel evant for this appeal took place at
the plea hearing. After the judge established Husband s
conpet ence, Husband indicated that he wished to plead guilty. The
fol |l ow ng exchange then occurred between the court and Husband:

THE COURT: And the maxi mum possi bl e penalty on each of

t hese counts, then, M. Husband, is a maxi rumof 20 years

inprisonment and a mninmum of ten years. Do you

understand that penalty?

THE DEFENDANT: Yes, nma’am
J.A. 35. After establishing that Husband woul d be a fel on and | ose
substantial rights if he pled guilty, the court then informed him
that, “in relation to any sentence that the court wll inpose, the
United States sentencing guidelines are in effect[,]” J.A 35-36,
and that, “ultimately under the law, it is up to the court to
sentence you under the federal sentencing guidelines.” J.A 46.
Husband acknowl edged his assent, admtting that he had di scussed
the Guidelines with his attorney, and al so acknow edged t hat, under

t he CGui delines he woul d be sentenced based not only on “the crines

to which you are pleading guilty, but all of your relevant cri m nal



conduct in regard to the crinmes to which you are pleading
guilty[.]” J.A 36. The district court then reaffirnmed that “you
are pleading guilty to the indictnment, counts 1 through 8, and
those all involve charges of sexual exploitation of a mnor[,]”
J.A 37, and restated each count. The judge then clarified that

Husband woul d be subject to supervised release, “not nore than
three years on each count.” J.A 42. After noting that Husband
woul d not later be able to withdraw his guilty plea because he did
not |ike the sentence, the follow ng statenents were nade:

THE COURT: In other words, wthout a background

presentence report, M. Husband, the only prom se that |

can make to you today is that your sentence on counts 1

through 8 would be sonewhere between a mninmum of 10

years and a maxi num of 20; do you understand?

THE DEFENDANT: Yes, nma’ am
J.A 47. Finally, after ensuring that Husband had no questions
about the sentencing guidelines or their application to his case,
and ensuring with Husband’s attorney that no neritorious defenses
existed, the district court finally allowed Husband to plead
guilty.

The governnment then proffered evidence of Husband s guilt.
The evidence included a videotape of the defendant sexually
exploiting his mnor daughter on nultiple occasions in their New
York hone. The videotape was discovered by Husband s other
daughter on January 8, 2002 in Newport News, Virginia. Al so

included was an oral confession by Husband that he engaged in

sexual activity with Doe and vi deotaped it over a five- to six-year
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period. Husband al so handwote a two- page statenent corroborating
hi s oral adm ssions and noting that his sexual desire for Doe began
when she was “about six or eight.” J.A 53.2 After the proffer,
the foll ow ng exchange occurred:

THE COURT: Al right.... M. Collins, you have heard
what the United States clains it could prove had you
called upon it to present a case agai nst this defendant.
Do you agree with the proffer?

MR. COLLINS: | agree that would be their evidence, yes
ma’ am

THE COURT: M. Husband, do you agree with the proffer?
THE DEFENDANT: Yes, nma’ am

THE COURT: Did you still wish to plead guilty?

MR, HUSBAND: Yes, nm' am

THE COURT: All right. Then, based upon your guilty pleas

and the governnent’s proffer of evidence and your

agreenent therewith, | would find as a fact that you did

commt the sexual exploitation of a mnor, as set forth

in counts 1 through 8 of the indictnment, and | accept

your guilty pleas.

J. A, 58-59.

The Presentence Investigation Report (“PSR’) concluded that
the offenses occurred in 1995 and 1996, so the appropriate
Qui delines were from 1995, which relied on a statutory schenme with
a maxi mum penalty of 10 years per count (not 20, as the judge
stated, apparently relying upon a | ater version of the Guidelines).

The PSR al so found that the of fense | evel was 27 and that Husband’s

crimnal history category was |, which totaled 70-87 nonths, and

2H's witten adm ssion, however, clained “oral sex was never
done to clinmax, and there was never penetration of her vagi na or
anus by nme or any other object.” J.A 54, The gover nnent
prof fered a nunber of w tnesses who would refute this claim
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that an upward departure nay be warranted. The governnent filed
its position on Husband s sentence on June 30th, and Husband fil ed
a “Response... to the Governnent’s Mtion for Upward Departure” on
July 9th.

The sentencing hearing took place on July 15th, 2003.
Husband’ s counsel did not object to the PSR He did, however, say
he spoke with sonmeone in the probation office, “who assured us that
the standard is concurrent sentences.” J.A 117 The judge
interrupted i medi ately, stating,

Im not going to accept any such argunent on the

record.... | want to nmake the record clear, there was no

pl ea agreenent whatsoever inthis case.... | asked himif

any prom se had been made to himin return for the plea,

and he said no. And | made it clear to himthat he faced

20 years.

J.A 117. After nore discussion by the judge as to why a probation
of ficer’'s statenents were i napposite, Husband s counsel replied, “I
just wanted the court to be aware that that was a prinmary
consideration in the entering of a plea,” J. A 118, whereupon the
j udge cut counsel off again, nmaking clear that the court woul d not
hear such argunents:

THE COURT: Frankly, if you want to know the truth, it

matters not to nme, because if that was a primary

consi deration, then that should have been nmade known to

the court, and it was never nade known to the court....

| know what the plea colloquy was, and I know that it was

never discussed that sentences would run concurrently.

| advi sed hi mthat he coul d get 20 years on each count of
conviction. That's what he was advi sed of.



MR, COLLINS: Yes, nma’am Nothing further.
THE COURT: All right.

J.A 118-109.

In support of its request for an upward departure, the
governnment called four witnesses — the case agent, the victim the
victims nother, and a clinical social worker — to testify to the
especi ally heinous and prolonged nature of the sexual abuse. W
will spare the reader the details by noting only that the evidence
was, sinply put, sad, horrible, and clearly dammi ng.

The court took great pains to establish adequate grounds for
Husband’ s sentence by noting that the prol onged and hei nous and
degr adi ng behavi or over an extrenmely | ong period of tinme along with
the repetitive nature of the conduct was sufficient to upwardly
depart. But, it generally appears that, in fact, the court never
officially granted the notion for upward departure. See infra n.
7. Rat her, the court sinply sentenced Husband to 87 nonths for
each count to run consecutively for a total of 696 nonths, in
apparent belief that this was appropriate absent an upward
departure. In justifying the decision, the court noted,

So basically I would find that there are all of these

grounds to depart upward. If for some reason the

consecutive sentences don’t hold, I want to make it cl ear

that this would be an alternative grounds for the court

to depart upward. However, |I’m of the opinion that in

this particular case | do not believe that the sentence

i nposed on the counts and letting themrun concurrently

woul d be at all adequate under the factors set forth in

the aw. The sentence woul d be sonewhere between — 70 to

87 nmonths is the guideline range, and certainly an 87-
nmonth sentence is not sufficient to punish, to renedy
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this conduct, to neet the heinous activity that has
occurred in this particular case. . . . the thrust of
this is that the court can run the sentences consecutive
i f necessary to achi eve the appropriate total punishnent,

considering all of the matters that | have found as a
fact here today, which are basically facts in the
presentence report. . . . the way | would propose to

proceed is to sentence himw thin the guidelines on each
of the counts and to run those sentences consecutively.

J.A 124-26. Agai n, Husband did not object. Now, however, he

appeal s on the above-stated grounds.

.
We now address each of Husband’s argunents in turn. The short

answer is that we affirmon all counts.

A
Husband first argues that the applicable statute of limtation
had expired, and thus that his guilty plea should not have been
accept ed. Because Husband failed to object below, plain error

revi ew governs. See Fed. R Cim P. 52(b); United States v.

Jarvis, 7 F.3d 404, 409-10 (4th Gr. 1993). This neans, of course,
t hat Husband nust cl ear the high hurdle of proving that (1) there
was error, (2) the error was plain, (3) the error affected
substantial rights, and (4) the error “‘seriously affect(s) the

fairness, integrity or public reputation of judicial proceedings.

United States v. A ano, 507 U. S. 725, 732-37 (1993); United States

v. Martinez, 277 F.3d 517, 524 (4th Gr. 2002).




It has long been the lawin this circuit that a valid guilty

pl ea waives all non-jurisdictional defenses. See, e.qg., United

States v. WIllis, 992 F.2d 489, 490 (4th Gr. 1993) (voluntary

guilty plea waives all nonjurisdictional defects); Bloonmbaum v.

United States, 211 F.2d 944, 945 (4th G r. 1954) (sane). Applying

this rule here, we find that Husband's plea waives his statute of
[imtations argunent, which is, of course, a non-jurisdictiona

affirmati ve defense. See, e.q., United States v. Matzkin, 14 F. 3d

1014, 1017-18 (4th Cr. 1994) (statute of limtations is not a
jurisdictional defense and can be wai ved; counsel’s failure to seek
statute of limtations jury instruction was not plain error even
though it was “not an intentional relinquishment of a known right;
but was a failure to nmake the tinely assertion of that right”);

United States v. WIllians, 684 F.2d 296, 299 (4th G r. 1982), cert.

denied, 459 U S 1110 (1983) (18 US.C & 3282 is not
jurisdictional, but affirmative defense that may be wai ved).
While this is surely enough to end the inquiry, because the
statute of Ilimtations issue becones relevant to subsequent
argunents, we note that Husband’s statute of limtations claimis
neritless for a nunber of reasons, not the |least of which is that
the final elenent of his crine was not conplete until 2001, when

the tape was transported across state lines.® The statute of

3The grand jury indictnment inplied that the “jurisdictional
elenent” relied upon in this case was the third prong of § 2251 -
that the tape was transported from New York to Virginia at sone
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[imtations does not begin until all the el enents necessary for the

crinme are conpl eted. See, e.qg., United States v. Crossley, 224

F.3d 847, 859 (6th Cir. 2000) (statute of Iimtations begins to run

only when all elenents of crinme have occurred); United States v.

United Med. and Surgical Supply Corp., 989 F.2d 1390, 1398 (4th

Cir. 1993) (securities or mail fraud is not conplete until sale of
security or use of the mil). Thus, the clock did not begin
running until 2001, when the tape was transported across state
lines, not 1995, when actions that were filnmed took place. See

United States v. Sirois, 87 F.3d 34, 39 (2d Cr. 1996). As such

the case was unquestionably wthin any applicable statute of

limtations.

B
Husband also argues that his guilty plea was involuntary
because the district court failed to advise himof the true penalty
he faced as a result of his guilty plea. As noted above, the trial
judge, apparently relying on a nore current version of the
Sent enci ng Gui deli nes, told Husband at the plea hearing that he was

subject to 10 to 20 years of prison for each count (and then,

unnanmed tine. At the plea hearing, the governnent al so noted that
the tape showed conduct from New York and was found in Virginia
Thus, the governnment contends that the crime was inchoate unti

2001. Husband’ s counsel apparently agreed: at the sentencing
hearing, Husband’s counsel admtted that, “It was, in fact, his
taking it across state lines that made it a federal case.” J.A
115.
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Husband contends, for all counts). The PSR, however, subsequently
recommended — and Husband was evidently ultinmately sentenced under
— the 1995 Sent enci ng Cui delines, which mandated a maxi num 10-year
sentence per count.* The real issue here, though, is that the

court sentenced Husband to consecutive terns. Husband argues that

he was gi ven nore puni shnment than he was warned of, and that, as a
result, his plea was unknow ng and involuntary.
Trial courts conducting plea colloquies are given deference.

United States v. DeFusco, 949 F.2d 114, 116 (4th Cr. 1991), cert.

deni ed, 503 U.S. 997 (1992) (“this Court should accord deference to
the trial court's decision as to how best to conduct the nandated
colloquy with the defendant”). Consequently, “any Rule 11
violations should be evaluated under a harm ess error standard.”
Id. at 117. See also Fed. R Crim P. 52(a) (“Any error, defect,
irregularity or variance which does not affect substantial rights

shal | be di sregarded.”).

“The PSR mi stakenly relied upon the idea that the crinmes were
conpleted in 1995, and thus that the 1995 Sentencing Guidelines
were in effect. This was error because, as we explained in Part
I1.A supra, the crine was inchoate until 2001, when the videotape
crossed state |ines. Section 1B1.11 of the Guidelines requires
courts to use the “CGuidelines Manual in effect on the date that the
defendant is sentenced[,]” unless doing so would violate the ex
post facto cl ause. Because Husband was Sentenced on July 15, 2003,
and because the 2002 Guidelines were identical to those in effect
in 2001 for purposes of Husband's crine, the 2002 Sentencing
Gui delines should have been used. However, since Husband was
sentenced under a Quidelines schene counseling the 1995 statutory
maxi mum of 10 years per count rather than the 2001 statutory
maxi mum 20, the error was in Husband’s favor, and thus harm ess.
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In accepting a guilty plea, the court nust sinply determ ne
“whet her the defendant's know edge and conprehensi on of the full
and correct information would have been likely to affect his

willingness to plead guilty.” United States v. Goins, 51 F.3d 400,

402 (4th Cr. 1995). In determ ning whether a defendant’s pleais
acceptabl e, the court should focus on “three main el enents”:

The court must first ascertain what the defendant
actual ly knows when he pleads guilty on the basis of an
affirmative indication in the record. Second, the court
nmust deci de what i nformati on woul d have been added to the
defendant's knowl edge by conpliance with Rule 11
Finally, the court must determ ne how the additional or
corrected information would have likely affected the
def endant's deci si on.

Id. (citing United Stats v. Padilla, 23 F.3d 1220, 1222 (7th Cr.

1994) and United States v. Johnson, 1 F.3d 296, 302 (5th Cr.

1993)).

We have reviewed the transcript of the plea hearing with care
(but also with the requisite deference), and find that the judge
adequately conplied with Fed. R Cim P. 11. Likew se, we hold
t hat Husband knew or surely shoul d have known t hat a sent ence under
t he Gui delines could include an upward departure. Thus, it follows
that no information would have been added to the defendant’s
know edge, and Husband’'s “know edge and conprehensi on of the ful
and correct information would not have been likely to affect his

willingness to plead guilty.” Goins at 402.
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Husband relies upon the follow ng exchange from the plea
hearing as evidence that his plea violated Rule 11 and was not
knowi ng and vol untary:

THE COURT: In other words, wthout a background

presentence report, M. Husband, the only prom se that |

can meke to you today is that your sentence on counts one

t hrough ei ght woul d be somewher e between a m ni numof ten

years and a maxi nrum of 20; do you understand?

THE DEFENDANT: Yes, nma’ am
J.A 47. Husband clings to this single statement with a vise-like
grip, and extrapolates fromit — particularly, the singular use of
the word “sentence” — that the judge “pronised” no nore than 20
years in prison in total.®

Appel lant’s assertion that he did not know he mght be
sentenced to nore than twenty years mght have nore nerit if this
was the only instance of the court discussing his potential

puni shrment . But, of course, it is not the only instance. The

judge stated, “And the maxi mum possi ble penalty on each of these

counts, then, M. Husband, is a maxi num of 20 years inprisonment
and a mi ninumof ten years. Do you understand that penalty?” J.A
35 (enphasis added). Husband replied affirmatively. The judge

al so noted that Husband woul d be subject to supervised rel ease,

®Husband al so puts forth the odd argunent that his plea was
not knowi ng and vol untary because he was unaware of his appellate

counsel’s statute of limtations argunent. Since we disposed of
the statute of limtations issue in Part |.A , supra, we wll
expend no nore effort on it here. Suffice it to say that a

crimnal defendant thinking of relying on his ignorance of a
neritless affirmative defense to overcome an otherw se know ng
guilty plea may wi sh to consider other argunents.
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“not nore than three years on each count.” J.A 42 (enphasis

added). Finally, the court also informed himprior to his guilty
plea that, “inrelation to any sentence that the court will inpose,
the United States sentencing guidelines arein effect,” J. A 35-36,
and that, “ultimately under the law, it is up to the court to
sentence you under the federal sentencing guidelines[.]” J.A 46.
See also J. A 48. Husband assented to these statenments, stated
that he had discussed the Guidelines with his attorney, and al so
acknow edged at | east twice nore the court’s assurance that, under
t he CGui delines he woul d be sentenced based on the totality of his
crimnal conduct: not only on “the crimes to which you are
pleading guilty, but all of your relevant crimnal conduct in
regard to the crinmes to which you are pleading guilty[.]” J.A 36.
Further, in attenpting to decipher “what the defendant
actual ly knows when he pleads guilty on the basis of an affirmative
indicationin the record,” Goins, 51 F.3d at 402, one cannot ignore
the fact that Husband was represented by a |l awer. Husband admts
to discussing the Quidelines with his |awer (who, of course
shoul d have expl ai ned the Gui delines and indicated the possibility
of wupward departure). Thus, any reasonable reading of the
transcript indicates that Husband knew or should have known that
t he equi val ent of consecutive sentences was possi bl e t hrough upward

departure.
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Finally, however, had Husband been unsure of how his sentence
woul d be cal cul ated — stated otherwi se, had he lied to the district
court when he acknow edged that he understood that the QGuidelines
governed and that he had di scussed how t hey worked with his | awer
- we have no reason to believe that he woul d not have pled guilty.?®
Gven the overwhelmng nature of the governnment’s proffered
evi dence (i ncludi ng actual videotapi ng of the sexual exploitation),
Husband had no shortage of good reasons for not going to trial

For exanple, he apparently got the governnent to drop counts 18,
19, and 20 by pleading guilty. Additionally, while we only review
a cold record, Husband expresses regret for the humliation his
actions caused his famly. It is highly likely that, in a case
with facts this uncontested, horrible, and hurtful, he did not want
the public shanme of a trial. I ndeed, perhaps he w shed not to
force his famly to endure yet another wenching experience. In
short, Husband nust have (or at the very |east should have) known
that the court could upwardly depart, and even if he had not known,
it remains entirely unclear that this know edge woul d have been
“Il'ikely to affect his willingness to plead guilty.” Goins, 51 F. 3d

at 402.

®Indeed, if his understanding of the sentence was truly
uncl ear (which seens to be the best he could hope for upon a ful
and fair reading of the record), Husband said nothing and stil
pled, it seens to |lead to the conclusion that his sentence was not
really a primary consideration in his decision of whether to pl ead
guilty; that is, other things were driving him

16



C.

Appel lant also contends that the court failed to find
sufficient evidence for his plea. “Before entering judgnent on a
guilty plea, the court nust determne that there is a factual basis
for the plea.” Fed. R Cim P. 11(b)(3). “The court need not
satisfy itself that a jury would find the defendant guilty, or even

that defendant is gqguilty by a preponderance of the evidence.”

United States v. Carr, 271 F.3d 172, 179 n.6 (4th Cr. 2001).
Rat her, the district court “need only be subjectively satisfied
that there is a sufficient factual basis for a conclusion that the
defendant commtted all of the elenments of the offense. The
district court possesses w de discretion in determ ning whether a

sufficient factual basis exists.” United States v. Mtchell, 104

F.3d 649, 652 (4th Gr. 1997). The standard of review for such
clainms is abuse of discretion. Carr, 271 F.3d at 179.
The district court decidedly did not abuse its discretion

The judge read all eight counts, and | ater asked Husband whet her he
wi shed that the judge review the eight counts again before asking
for Husband's plea. Husband did not want to review the counts and
pled guilty. Bef ore accepting Husband s plea, the governnent
proffered its evidence, the judge asked Husband whet her he agreed
with the proffer, and Husband and his counsel both agreed. The
governnment’s proffered evidence of guilt was overwhel m ng. Each

el enent was listed in the indictnments and reasonably reviewed to
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the judge’'s subjective satisfaction in the guilty plea hearing.

Thus, the court established a sufficient basis for the plea.

D.

Husband al so appeal s his puni shnment of eight consecutive 87-
nmont h sentences foll owed by ei ght consecutive three-year terns of
supervi sed rel ease. Husband’ s contention is that the conbined
of fense | evel for the eight simlar counts was properly grouped in
the PSR As such, since the 1995 Cui deline-based range of 70-87
nmont hs per count fell below the (incorrect) statutory maxi mum of
ten years, the extent of any consecutive sentence could only rise
to the level of the (alleged) nmaxi num

The governnent, in response, rightly admts that the court
coul d not have run the sentences consecutively in this case absent
a departure, but argues that the consecutive sentences are
appropriate because the district court properly upwardly departed
fromthe Guidelines. Because he failed to object to the sentencing

bel ow, this issue too is reviewed for plain error. United States v.

Jarvis, 7 F.3d 404, 409-10 (4th Cr. 1993).

First, as noted above and explained in footnote 4, supra, the
court erred by using the 1995, rather than the 2002, Sentencing
Guidelines. But this error was clearly in Husband' s favor: his

sentence was half of what he could have received under the 2002
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Gui delines. WMre fundanentally, however, the court did not, as it
shoul d have, clearly grant the notion for upward departure.’

Even granting that the district court erred by not officially
granting the notion for upward departure, this error does not harm
Husband because, if we were to remand, the court undoubtedly would
grant an upward departure and sentence Husband to precisely the
sanme 696-nonth sentence that he has now if we remanded the matter
to the court. Specifically, the court explains,

If for sone reason the appellate court is not in

agreenent with me, then ny alternative ruling is that |

woul d upwardly depart on these natters. In other words,

| would not be in the guideline range here. | would
upwardly depart and do an appropriate sentence with an

'The record states that, at the sentencing hearing on
7/ 15/ 2003, “Court granted gov's notion for upward departure.”
J.A 6. The transcript of the hearing, however, conplicates
things. Essentially, it seens that the court started to rule on
the notion, discussed the grounds for upward departure, and
indicated its general, strong, and w de-based support for the
notion (“1 have revi ewed those cases, verified their validity, and
t hey support the governnment’s proposition,” J.A 121) and general
di sapproval of Husband' s opposition brief (“The defendant counters
that the past conduct 1is accounted for by the qguideline

calculations, but | don’'t agree. . .7"). Id. The court then
further submts the reasons why the governnent’s position was
correct on several different grounds. Things are continually
confused, however, by the judge s consistent use of conditiona
verbs, e.qg., “lI would find that certainly an upward departure woul d
be warranted. . .”; “Likewise | would find that a departure would

be warranted because of the repetitive nature of the conduct.”;
“So basically I would find that there are all of these grounds to
depart upward.”. J.A 123-24 (enphasis added). Utinmately, and
particul arly when considering the court’s Statenent of Reasons, it
appears clear enough to us that the district court errantly
bel i eved that it could sentence Husband to consecutive terns absent
an upward departure, and thus that it did not actually grant the
government’s notion at the sentencing hearing.
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upward departure that would neet the goals of this
particul ar case.

J.A 125-26. As noted above, the statutory maxi mumfor the crine
is 10 vyears per count even if the <court wuses the PSR s
recommendati on (which, as the district court ultimtely recogni zed,
is a mstake, given that the proper standard is a 20 year maxi num
but one we will not here correct because it favors Husband). Thus,
even granting that there was an error, and that it may have been
“plain,” the error certainly does not affect Husband’ s substanti al
rights, for he would justifiably receive precisely the sane

sent ence. See d ano, 507 U S. at 732-37.

E
Finally, Husband clains that his counsel was ineffective
because he failed to raise the statute of |imtations defense.
Clainms of ineffective assi stance nmay not be rai sed on direct appeal
unless the record denonstrates ineffectiveness conclusively.
United States v. Richardson, 195 F.3d 192, 198 (4th Cr. 1999);

United States v. King, 119 F.3d 290, 295 (4th Cr. 1997); United

States v. Hoyle, 33 F.3d 415, 418 (4th Cr. 1994). I neffective

assistance of counsel clainms nmust neet the two-step test of

Strickland v. Washi ngton, 466 U.S. 668, 687 (1984): (1) counsel’s

performance is objectively deficient, and (2) the deficient

per formance prejudices the defendant. Because, as explained in
Part Il.A, supra, the statute of limtations argunent is neritless,
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failure to meke it cannot be deficient at all, nmuch |less
“obj ectively” so. Likew se, Husband is in no way prejudiced by his

counsel 's conduct.

For all the reasons as stated above, on all issues raised by

Appel lant, the district court is

AFFI RVED
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