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PER CURI AM

Paul Lee Jackson appeals his conviction and 240-nonth
sentence following his guilty pleato conspiring to distribute nore
than 50 grans of cocaine base from 1995 to 2002, distributing
approximately 1.71 grans of cocaine base, and intending to
di stribute approximately .10 grans of cocai ne base. See 21 U S.C
88 2, 841(a)(1), 841(b)(1)(A), 841(b)(1)(C, and 846 (2000).

On appeal , Jackson argues that the district court abused
its discretion in denying his notion to withdraw his guilty plea.
Jackson also argues that the district court clearly erred by
adopting the finding in the Presentence Report (“PSR') with regard
to his relevant conduct. Finally, Jackson has filed a pro se
suppl enental brief asserting several clains.

Where, as here, a defendant seeks to withdraw his guilty
pl ea before sentencing, he nust denonstrate a “fair and just
reason” for withdrawal of the plea. Fed. R Cim P. 11(d). “A
def endant has no ‘absolute right’” to withdraw a guilty plea, and
the district court has discretion to decide whether a ‘fair and
just reason’ exists upon which to grant a wthdrawal.” United

States v. Bowran, 348 F.3d 408, 413 (4th Cr. 2003), cert. denied,

124 S. . 1523 (2004) (quoting United States v. Ubakanma, 215 F. 3d

421, 424 (4th Cir. 2000)). The district court’s denial of a notion
to withdraw a guilty plea is reviewed for abuse of discretion.

United States v. WIlson, 81 F.3d 1300, 1305 (4th G r. 1996).




I n det erm ni ng whet her a defendant has shown a “fair and
just reason” to withdraw his guilty plea, a court exam nes the
follow ng six factors:

(1) whether the defendant has offered credible evidence
that his plea was not knowng or not voluntary, (2)
whet her the defendant has credibly asserted his |ega
i nnocence, (3) whether there has been a del ay bet ween t he
entering of the plea and the filing of the notion, (4)
whet her defendant has close assistance of conpetent
counsel, (5) whether withdrawal will cause prejudice to
t he government, and (6) whether it will inconveni ence the
court and waste judicial resources.

United States v. ©More, 931 F.2d 245, 248 (4th Cr. 1991). The

nost inportant consideration in resolving a notion to withdraw a
guilty plea, however, is whether the Rule 11 plea colloquy was

properly conducted. See Bowran, 348 F.3d at 414. A court should

closely scrutinize the Rule 11 colloquy and attach a strong
presunption that the plea is final and binding if the Rule 11

proceeding is adequate. United States v. lLanbey, 974 F.2d 1389,

1394 (4th Gir. 1992).

The district court eval uated Jackson’s notion to w t hdraw
his guilty plea in light of the six factors enunmerated in Moore.
See Moore, 931 F.2d at 248. The court found that Jackson had
sinply not offered credible evidence that his plea was not know ng
and voluntary. The court al so concl uded that the del ay between the
entry of his plea and Jackson’s notion to withdraw it, as well as
his inability to credibly assert his |egal innocence, counseled

agai nst granting his notion. Upon review of the record, including
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a thorough review of the Rule 11 hearing, we cannot say that the
district court abused its discretionin denying Jackson’s notion to
w t hdraw hi s pl ea.

Jackson al so argues that the district court clearly erred
in accepting the findings of the PSRwith regard to drug quantity.
Because, at sentencing, Jackson failed to neet his burden to show
that the PSR findings were inaccurate, his claimon this ground is

wi thout nerit. See United States v. Terry, 916 F.2d 157, 162 (4th

Cr. 1990).

Addi tionally, Jackson filed a notion for leave to file a
suppl enental brief in which he has raised five clains. One,
Jackson argues the district court engaged in judicial m sconduct by
failing torule on several pretrial notions. This claimis w thout
nerit because the record reflects that these notions were
term nated after Jackson pleaded guilty. Two, Jackson argues that
the court abused its discretion by refusing to grant his attorney’s
first notion to w thdraw as counsel due to his attorney’s potenti al
conflict of interest. This claim nust be denied because any
conflict of interest issue was cured by the court’s appoi nt nent of
co-counsel. Three, Jackson argues that the Governnment engaged in
m sconduct by failing to turn over excul patory evidence. Because
Jackson fails to articulate the substance of the allegedly
excul patory evidence, this claim nust also be denied. Four,

Jackson argues that his counsel was ineffective. W do not



consider clains of ineffective assistance of counsel on direct
appeal unl ess counsel's ineffectiveness concl usively appears on the

face of the record. United States v. DeFusco, 949 F.2d 114, 120

(4th Cr. 1991). Because the record does not conclusively
establish that counsel was ineffective, any such clains are nore
appropriately raised, if at all, in a 28 US. C § 2255 (2000)

notion. United States v. King, 119 F. 3d 290, 295 (4th Cr. 1997).

Fi ve, Jackson argues that he was sentenced i n viol ati on of Apprendi

v. New Jersey, 530 U.S. 466 (2000). Because Jackson pleaded guilty

to conspiring to distribute nore than fifty grans of crack, a crine
with a statutory maxi mum sentence of |ife inprisonnent, Jackson’s
240-nmonth sentence did not violate Apprendi. 530 U.S. at 489
(“[Alny fact that increases the penalty for a crinme beyond the
prescribed statutory nmaxi mum sentence nust be submitted to a jury,
and proved beyond a reasonabl e doubt.”).

Finally, Jackson filed a letter under Fed. R App. P.
28()), directing our attention to the recent Suprenme Court deci sion

in Blakely v. Washington, 124 S. C. 2531 (2004). Jackson argues

that Blakely dictates that this Court nust find his sentence

unconsti tuti onal . Pursuant to United States v. Hanmmpoud, No. 03-

4253, 2004 W. 1730309 (4th Gr. Aug. 2, 2004) (en banc order), we
find this argument without nerit.
Accordingly, we affirmJackson’ s convi ction and sent ence.

We grant Jackson’s notion to file his supplenmental brief. W



di spense with oral argunent because the facts and | egal contentions
are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.
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