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PER CURI AM

Def endant s- appel | ants Tauheedah Ri chardson, Ricardo D nnall,
Bruce Joseph, and Lionel Staine were convicted in federal district
court of conspiracy to distribute and to possess with the intent to
distribute nmore than 50 grams of cocaine base, a quantity of
cocaine, and a quantity of marijuana. Staine and Dinnall were
convicted of conspiracy to unlawfully ki dnap a person, and Joseph
was convicted of traveling in interstate comerce with intent to
pronote the drug conspiracy. Appel lants challenge their
convi ctions and sentences. For the reasons that follow, we affirm
appel l ants’ convictions, but vacate their sentences and remand for

resentencing consistent with United States v. Booker, 125 S. Ct.

738 (2005).

Appel lants were tried at a single trial, at which the
government presented extensive evidence linking themto a |arger
drug conspiracy. A fornmer nmenber of the conspiracy, Rodney Pender,
testified that he was affiliated wth both Staine and D nnall, and
t hat both nmen sol d crack cocaine in New Bern, North Carolina. J.A
171-72. Pender also testified that Richardson hel ped transport
cocai ne between New York and North Carolina. J. A 177-78.
Finally, Pender testified that Joseph transported cocai ne from New

York City to North Carolina, transferred the cocaine to Staine, and
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Staine gave it to Pender, who would “cook it” to convert it into
crack.' J.A 178-79, 184. Oher witnesses confirned defendants’
i nvol venent with the drug conspiracy. See, e.q., J.A 241, 536-37,
562- 65.

Testinmony al so |inked Staine and Dinnall to the ki dnapping of
Rodney Fisher, who was nurdered by his Kkidnappers. Pender
testified that Dinnall told Pender that Di nnall had participated in
abducting Fisher. J.A 169-70. Pender also testified that Staine
was present when Fisher was nurdered and supplied the gun for his
murder. J.A 162-64.

At the concl usion of the governnment’ s case, the district court
deni ed the defendants’ notion for a judgnment of acquittal. J.A
912. No defendant offered any evidence to rebut the governnent’s
case. J.A 902-03.

After the jury convicted Staine and Dinnall of both the drug
conspiracy charge and the conspiracy to conmt kidnapping, they
were sentenced to life inprisonnment because of their responsibility
for the murder of Fisher, which inplicated the nurder cross-

reference in section 2A4.1(c) of the United States Sentencing

!Pender testified that Joseph transported 700 grans of powder
cocaine from New York to North Carolina, where it was converted
into crack. Pender received “six ounces of that crack cocaine,”
whi ch converts to over 170 grans of crack. See U S. S.G § 2D1.1
cnt. 10 (2004) (providing a conversion table indicating that one

ounce of drugs is the equivalent of 28.35 grans). Pender’ s
testinmony thus supported the concl usi on that Joseph was responsi bl e
for the amount of crack charged in the indictnent, i.e., over 50
gr ans.

-4-



Gui del i nes. Joseph was sentenced to 264 nonths for the drug
conspiracy and 60 nonths for the travel in interstate conmerce, to
run concurrently. J.A 1240. Finally, R chardson was sentenced to
324 nonths for the drug conspiracy. J.A 1289-90. Al defendants

appeal ed their convictions and sentences.

.

The def endants raise multiple challenges to their convictions,
whi ch we address seriatim

Staine and Dinnall both allege that they were entitled to a
newtrial because the trial judge, after closing argunents, altered
the instructions to the jury regarding the charge of conspiracy to
ki dnap, in violation of Federal Rule of Crimnal Procedure 30. A
vi ol ation of Rule 30, which provides that “[t]he court nust inform
the parties before closing argunents howit intends to rule on the
requested [jury] instructions,” requires remand only if the

violation resulted in prejudice. United States v. Burgess, 691

F.2d 1146, 1156 (4th Cr. 1982); United States v. Horton, 921 F.2d

540, 547 (4th Gr. 1990).

Staine and Dinnall allege that they were prejudiced because
the trial judge announced prior to closing argunents that he woul d
instruct the jury in accordance wth the elenents of the
substantive offense of kidnapping, and their counsel’s closing

argunents tracked the elenents of that offense. They claimthat
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the judge’'s wultimate instruction of the jury based on the
conspiracy to commt Kkidnapping wundermned their counsel’s
credibility.

W find these clains of prejudice unpersuasive. The tria
court permtted counsel for Dinnall and Staine additional tinme to
present supplenental closing argunents after the court announced
the new instructions, and counsel could have wused their
suppl emental argunments to correct any m sconceptions by the jury.
Both counsel subsequently addressed the jury and specifically
di scussed the elenents of the conspiracy charge. J.A 1040-44.
Additionally, Dnnall’s and Staine’s counsel were aware of the
court’s intention to use the instruction for kidnapping, a crine
for which their clients had not been indicted, and nade no
objection. They thus are equally responsible for any prejudice
resulting fromthe trial court’s obvious obligation to conformthe
instruction to the charge in the indictnent.

Next, appellants raise two objections to evidence admtted
against them W review the district court’s decision concerning
the admssibility of evidence for abuse of discretion, and such

rulings are subject to harmess error review, United States V.

Brooks, 111 F.3d 365, 371 (4th Cr. 1997). Al four appellants
allege that the trial court violated Federal Rule of Evidence 403
when it admtted gruesone and prejudicially inflammtory

phot ographs and vi deo of Fisher, the victimof the kidnapping and
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mur der . 2 Joseph alleges that the court’s adm ssion, over his
obj ection, of evidence that Joseph had participated in robbing a
restaurant violated Rule 404(b). J.A 572-73. In light of the
substantial and entirely uncontradicted evidence that defendants
commtted the crimes with which they were charged, any error by the
district court in admtting these types of evidence was harnl ess.?
Al'l appellants also allege that the district court erred by
admtting evidence from expert wtnesses about the “general
practice of drug trafficking” and the presence of cocai ne on noney
seized from Joseph’s brother after defendants were given |ate
notice or no notice of the proposed testinony. J.A 835, 865
Wil e the district court concluded that the | ate notice constituted
a discovery violation, rather than excluding the evidence, it
nmerely limted the scope of the testinony of one of the expert

W tnesses as a renedy. J. A 865. Even if the district court

’Ri chardson al so alleges that the district court should have
granted her notion for the severance of her trial fromthat of the
ot her defendants because of her |ack of connection to Fisher’s
mur der . However, requests for separate trials are within the
discretion of the district court, and “a denial of a requested
severance will be reversed on appeal only where denial precluded a
fair trial.” United States v. Sellers, 658 F.2d 230, 231 (4th Gr
1981) . Ri chardson fails to show that the joint trial was so
prejudicial as to preclude a fair trial

3Because appellants only objected to sone of the photographs
at trial, the district court’s admssion of the renaining
phot ographs is subject to reviewonly for plain error. See United
States v. Vogt, 910 F.2d 1184, 1192 (4th Cir. 1990). Because their
adm ssion, if error, was harmess, it is necessarily not plain
error affecting substantial rights.
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correctly concluded that a discovery violation occurred, the
appel I ants cannot showthat they suffered any prejudice as a result
of that violation, and thus are not entitled torelief. See United

States v. Figueroa-Lopez, 125 F.3d 1241, 1247 (9th Cr. 1997)

(holding that the defendant “nust denonstrate prejudice to
substantial rights to justify reversal for violations of discovery
rules.”).

Finally, Dinnall contests the court’s conclusion that
sufficient evidence existed to support a finding that he
participated in the actual abduction of Fisher, and thus argues
that the evidence was insufficient to convict himof conspiracy to
comm t ki dnapping. Joseph argues that the court erred in denying
t he judgnment of acquittal on the grounds that insufficient evidence
existed to prove that he had conspired to possess and distribute
more than 50 granms of cocaine base or that he had traveled in
interstate comerce to commit a drug trafficking crine. W nust
consi der whether, taking the evidence in the |ight nost favorable
to the Governnent, substantial evidence supports the jury’s

verdict. dasser v. United States, 315 U. S. 60, 80 (1942); United

States v. WIlls, 346 F.3d 476, 495 (4th Cr. 2003). Accepting as
true Pender’s testinony summarized above, it is clear that

substanti al evidence supported the jury’ s concl usions.



[T,
The appell ants al so chal l enge their sentences in Iight of the

Suprene Court’s decisionin United States v. Booker, 125 S. C. 738

(2005). Because these challenges were not raised to the district

court, we review themfor plain error. United States v. Hughes,

No. 03-4172, 2005 U.S. App. LEXIS 4331, at *12 (4th Cr. Mar. 16
2005) .

The presentence report utilized section 2A4.1, the guideline
for a ki dnappi ng charge, to set Staine’s and Dinnall’s Base O fense
Level which, absent any fact findings beyond the nmere fact of a
ki dnappi ng, woul d have been 32. U S S.G 8 2A4.1(a). However, the
trial court concluded that the nurder of Fisher was a reasonably
f or eseeabl e consequence of the ki dnappi ng conspi racy, and i ncreased
Staine’s and Dinnall’s base of fense |l evel to 43 pursuant to section
2A4.1(c). J.A 1138, 1187. This application of the nurder cross-
reference increased the guidelines range of 151-188 nonths for
Staine and Dinnall to a mandatory sentence of life inprisonnment.

J.A 1138, 1187.* The facts supporting the nmurder cross-reference

“The guidelines range for Staine and Dinnall was based on
their placement in crimnal history category Il11. Although the PSR
classified Dinnall in crimnal history category IV, the judge noted
at the sentencing hearing that he would “tentatively find” that
Dinnall’s crimnal history category was I11. J.A 1187. Because
an offense level of 43 mandates life inprisonnent regardl ess of
crimnal history, Dinnall’s crimnal history was not relevant to
hi s sentence.
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were neither expressly nor necessarily found by the jury.®
Simlarly, the court made findings of drug quantity that increased
the Base Ofense Levels, and thus the gquidelines ranges, for
Ri chardson and Joseph, from 32 to 38. The court also concl uded
that R chardson supplied firearns to the conspiracy, increasing her
Base O fense Level to 40. Based on the facts found by the jury,
Ri chardson and Joseph could each have been sentenced to 135-168
nmonths for the drug conspiracy conviction. Their sentences were
i ncreased outside this range based on facts found only by the
court.

Because the appellants received higher sentences than would
have been perm ssible based on the jury’'s findings, we agree with

both parties that United States v. Hughes requires that we vacate

and renmand appel | ants’ sentences for resentenci ng under an advi sory
gui del i nes system® See Hughes, 2005 U.S. App. LEXI S 4331, at *13-
17, *37-38 (finding that Hughes had satisfied all three prongs of

the plain error test set forth in United States v. 4 ano, 507 U S

725, 732 (1993), when he was sentenced to a sentence substantially

°Al though the application of the nurder cross-reference
rendered other sentencing enhancenents noot, the court also
concl uded, not based sinply on the facts necessarily found by the
jury, that Staine and D nnall should receive a three-|evel
enhancenent because they pl ayed an aggravated role in the of fense.

®Because we vacate the sentences wunder Hughes, it s
unnecessary for us toreach Dinnall’s alternative argunent that the
court clearly erred in its factual conclusion that the nurder was
a reasonably foreseeabl e consequence of the conspiracy.
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| onger than that permtted based purely on the facts found by a
jury, and that the court should exercise its discretion to

recogni ze the error).

CONCLUSI ON
For the reasons stated herein, we affirmthe convictions of
each of the four appellants. Their sentences are hereby vacated
and the case remanded for resentencing consistent with United

States v. Booker.

AFFI RVED | N PART;
VACATED AND REMANDED | N PART
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