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PER CURI AM

Robert Lee Foster appeals his conviction and sentence
entered on a jury verdict. Foster was convicted on all counts of
a five-count indictnment, charging himwth conspiracy to defraud
the United States, in violation of 18 U S.C. § 286 (2000), false,
fictitious, and fraudulent clainms, in violation of 18 U.S.C. § 287
(2000), and aiding and abetting, in violation of 18 U S.C § 2
(2000). Foster was sentenced to 156 nonths of inprisonnent, 120
months on Count One and thirty-six nonths on Count Two, to be
served consecutively, and thirty-six nonths on the remaining three
counts, to be served concurrent to Count Two and consecutive to
Count One. The court further inposed three years of supervised
release and restitution, jointly and severally wth codefendant
Crystal Foster, in the anount of $240, 802. 70.

On appeal, Foster challenges the sufficiency of the
evi dence on all counts. “The verdict of a jury nust be sustained
if there is substantial evidence, taking the viewnost favorable to

t he Governnent, to support it.” dasser v. United States, 315 U. S.

60, 80 (1942). W “have defined ‘substantial evidence,’ in the
context of a crimnal action, as that evidence which ‘a reasonabl e
finder of fact could accept as adequate and sufficient to support
a conclusion of a defendant’s guilt beyond a reasonabl e doubt.’”

United States v. Newsone, 322 F.3d 328, 333 (4th Gr. 2003)

(quoting United States v. Burgos, 94 F.3d 849, 862-63 (4th Cr.




1996) (en banc)). W review both direct and circunstanti al
evi dence and give the “[ G overnnment the benefit of all reasonable
inferences from the facts proven to those sought to be

established.” United States v. Tresvant, 677 F.2d 1018, 1021 (4th

Cir. 1982).

We must uphol d a conviction under 18 U.S.C. § 287 “if the
evi dence shows the subm ssion of a false claimand if the defendant
acted with knowl edge that the claim was false and wth a
consci ousness that he was either doing sonething which was w ong,

or which violated the law.” United States v. Bolden, 325 F. 3d 471,

494 (4th Cir. 2003) (internal quotations and citation omtted). To
prove the conspiracy under 8 286, the CGovernnent nust prove (1)
“that there was a conspiracy to defraud the United States; (2) that
t he def endant knew of the conspiracy and intended to join it; and
(3) that the defendant voluntarily participated in the conspiracy.”

United States v. Upton, 91 F.3d 677, 681-82 (5th GCr. 1996)

(internal quotations omtted).

We concl ude that the evidence was sufficient to satisfy
these statutes. Foster, a self-styled “reparations activist” who
conducted a business preparing tax returns from his hone,
encour aged several other individuals to allowhimto file their tax
returns claimng the right to a refund for many thousands of
dollars based on an asserted entitlement to reparations. He

admtted in a deposition, a portion of which was introduced at
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trial, that he had searched Internal Revenue Service (“IRS")
publications but had found no basis for such a claim Furt her,
Foster received one-fifth of the refund sent to his daughter,
Crystal Foster. W find this evidence sufficient to support
Foster’s convictions.

Foster challenges a clarifying instruction given in
response to a question fromthe jury during deliberations. This
court reviews a district court’s decision to respond to a jury’s
question, and the form of that response, for abuse of discretion.

United States v. Snmith, 62 F.3d 641, 646 (4th Cir. 1995). “[I]n

responding to a jury' s request for clarification on a charge, the
district court’s duty is sinply to respond to the jury’ s apparent
source of ~confusion fairly and accurately wthout creating
prej udi ce.” Id. An error requires reversal only if it is

prejudicial in the context of the record as a whole. See United

States v. United Med. & Surgical Supply Corp., 989 F.2d 1390,

1406-07 (4th Gr. 1993). W conclude that the district court’s
response in this case was fair and accurate, and was certainly not
prejudi cial when judged on the record as a whol e.

Foster next chall enges a comment by the prosecutor to the
effect that every taxpayer was a victim of Foster’s crine. As
Foster did not object to this statement at trial, we review for

plain error. Fed. R Cim P. 52(b); United States v. O ano, 507

U S 725, 731-32 (1993). In assessing whether an appellant is



entitled torelief fromalleged prosecutorial m sconduct at trial,
the court “nust assess (1) whether the prosecutor’s remarks or
conduct was inproper, and (2) whether such remarks or conduct
prejudicially affected the defendant’s substantial rights so as to

deprive [him] of a fair trial.” United States v. Stockton, 349

F.3d 755, 762 (4th Cir. 2003)(internal quotation marks omtted).
Here, as the Governnment asserts, the challenged statenent is both
obvi ous and true. Foster has not explained how his substantia
rights are inplicated by the statenent, and we concl ude t hat he has
failed to establish plain error.

In a supplenental brief filed after the decision in

Bl akely v. Washi ngton, 542 U.S. 296 (2004), but before the decision

in United States v. Booker, 125 S C. 738 (2005), Foster

chal l enges his sentence, arguing that the district court inposed
the sentence based on facts found by the judge on a preponderance
of the evidence standard. Foster’s sentence was enhanced ei ght een
| evel s beyond the base of fense | evel because of the anobunt of |oss
as found by the judge. Three enhancenents based on facts not

alleged in the indictnment or found by the jury were al so i nposed.?

'Foster argues that, based on the information charged in the
i ndi ctment, he can be hel d responsible only for $1, 508, 000, rather
than the $5,098,400.91 cited in the presentence report. He also
chal |l enges the enhancenents inposed for violation of a prior,
specific judicial order, U.S. Sentencing Guidelines Mhnua
§ 2B1.1(b)(7)(C (2002); aggravating role in the offense, USSG
8§ 3B1.1(a), and obstruction of justice, USSG § 3Cl.1, because they
wer e based on facts found by the judge.
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As Foster raises this Sixth Anmendnent claimfor the first tine on

appeal, reviewis for plain error. See United States v. Hughes,

401 F. 3d 540, 547 (4th Cr. 2005). The Suprene Court’s subsequent
deci sion i n Booker applies to all cases pending on direct revi ew at

the time it was decided. 1d. at 769 (citing Giffith v. Kentucky,

479 U. S. 314, 328 (1987)). Thus, Booker applies to Foster’s direct
appeal .

I n Booker, the Suprene Court held that the nandatory
manner in which the federal sentencing guidelines required courts
to i npose sentenci ng enhancenents based on facts found by the court
by a preponderance of the evidence violated the Sixth Arendnent.
Id. at 746, 750 (Stevens, J., opinion of the Court). The Court
remedi ed the constitutional violation by severing two statutory
provisions, 18 U S.C. A 8 3553(b)(1) (West Supp. 2005) (requiring
sentencing courts to inpose a sentence within the applicable
guideline range), and 18 U S.C A § 3742(e) (West 2000 & Supp
2005) (setting forth appellate standards of review for guideline
i ssues), thereby naking the guidelines advisory. Hughes, 401 F. 3d
at 546 (citing Booker, 125 S. C. at 756-67 (Breyer, J., opinion of
the Court)).

After Booker, courts mnust calculate the appropriate
gui deline range, consider the range in conjunction with other
relevant factors under the guidelines and 18 U S.C. A 8 3553(a)

(West 2000 & Supp. 2005), and inpose a sentence. If it inposes a
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sentence outside the guidelinerange, the district court nust state
its reasons for doing so. Hughes, 401 F.3d at 546.

Here, Foster’s offense |level was increased by eighteen
| evel s based on an anount of |oss cal cul ation that considered | oss
beyond that charged in the indictnents. He al so received three
enhancenents based on facts found by the district court by a
preponder ance of the evidence. Wthout any of these increases, his
total offense |level would have been six. Considered with his
crimnal history category IIl, this total offense level yields a
sentencing range of two to eight nonths rather than the range of
151 to 188 nonths that the district court used to conpute his
sentence. W find that this sentencing constitutes plain error?
that warrants reversal. Hughes, 401 F.3d at 555-56.3

Finally, Foster challenges the district court’s

calculation of his crimnal history category, contending that this

2Just as we noted in Hughes, 401 F.3d at 545 n.4, “[w]e of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tine” of Foster’s sentencing
See generally Johnson v. United States, 520 U S. 461, 468 (1997)
(stating that an error is “plain” if “the law at the tinme of trial
was settled and clearly contrary to the law at the tinme of
appeal ).

]I'n his original brief to the court, Foster challenged the
district court’s use of “intended | oss” rather than “actual | oss”
in determ ning the anount of |oss for sentencing. W hold that the
district court correctly used “intended |oss,” pursuant to USSG
8§ 2B1.1. Under that provision, for purposes of determning the
offense level for property and financial crinmes, loss is the
greater of actual or intended |oss. Therefore, on renmand, the
district court may continue to use intended | oss.
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i ssue nmust al so be charged in the indictnent and proved to a jury
beyond a reasonabl e doubt. Essentially, Foster argues that the

prior conviction exception laid out in A nendarez-Torres v. United

States, 523 U. S. 224 (1998), may no |onger be good | aw. Thi s
argunent is foreclosed by the Suprene Court’s reaffirmation of the

Al nendarez-Torres prior conviction exception in Booker. See

Booker, 125 S. . at 756 (“Any fact (other than a prior
conviction) which is necessary to support a sentence exceedi ng t he
maxi mum aut hori zed by the facts established by a plea of guilty or
a jury verdict nust be admtted by the defendant or proved to a
jury beyond a reasonable doubt.”). While Justice Thomas’s

concurrence in Shepard v. United States, 125 S. Ct. 1254, 1263-64

(2005), expressed doubt about the future wviability of the
exception, it is still good | aw

Nor does the application of the prior conviction
exception to Foster raise any of the problens outlined in Shepard.
In Shepard, the Suprene Court instructed that Sixth Anmendnent
protections apply to disputed facts about a prior conviction. 1d.
at 1262-63. Because no facts related to Foster’s prior convictions
were disputed, the district judge' s determ nation of his crimnal

hi story did not violate the Sixth Amendnent. Cf. United States v.

Washi ngton, 404 F.3d 834, 843 (4th Cr. 2005 (finding that

district court’s reliance on disputed facts about the defendant’s



prior conviction violated the defendant’s Sixth Anendnent right to
trial by jury).

We accordingly affirmFoster’s conviction, but vacate his
sentence and renmand for resentencing. We dispense with oral
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argunment woul d not
aid the decisional process.

AFFI RVED | N PART,

VACATED | N PART,
AND RENMANDED




