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PER CURI AM

Pursuant to a witten plea agreenent, Paul Dougl as Baker
pled guilty to a single count of conspiracy to possess with intent
to distribute cocaine and cocai ne base, in violation of 21 U S. C
8§ 846 (2000), and was sentenced to a 292-nonth term of
i mprisonnment. Counsel has filed a brief in accordance with Anders

v. California, 386 US. 738 (1967), questioning whether the

district court erred in sentencing Baker to 292 nonths of
I npri sonnent. Counsel concedes, however, that there are no
meritorious issues for appeal. Baker filed a pro se suppl enmental
brief raising i ssues covered by counsel’s Anders brief.

Excepting cl ai ms of i neffective assi stance of counsel and
prosecutorial msconduct, Baker waived his right to appeal the
judgnment in his plea agreenent and at the Fed. R Cim P. 11
hearing. A defendant may wai ve his right to appeal his conviction

and sentence as part of a plea agreenent. United States v.

Wggins, 905 F.2d 51, 53 (4th Gr. 1990). However, the waiver nust

be knowi ng and voluntary. United States v. Brown, 232 F.3d 399,

403 (4th Gr. 2000); United States v. Wssells, 936 F.2d 165, 168

(4th GCr. 1991). Such waivers of appeal rights will be enforced
except where the defendant: (1) challenges his sentence on the
ground that it exceeds the statutory nmaximum or is based on a
constitutionally inpermssible factor such as race, United

States v. Marin, 961 F.2d 493, 496 (4th G r. 1992); (2) appeals




from the denial of a nmotion to withdraw his plea because of

i neffective assi stance of counsel, United States v. Craiqg, 985 F. 2d

175, 178 (4th Cr. 1993); or (3) asserts a violation of the Sixth
Amendnent right to counsel in proceedings following the guilty

plea. United States v. Attar, 38 F.3d 727, 732-33 (4th Gr. 1994).

Whet her a waiver of the right to appeal is know ng and
intelligent depends on the facts and circunstances surrounding its
maki ng, including the defendant’s background, experience, and

conduct . United States v. Davis, 954 F.2d 182, 186 (4th Grr.

1992). A waiver is ineffective if the district court fails to
gquestion the defendant about it, Wssells, 936 F.2d at 167-68
unl ess other evidence in the record shows that the waiver was
informed and voluntary. Davis, 954 F.2d at 186. W review de novo
the validity of a waiver. Marin, 961 F.2d at 496.

Baker’ s wai ver of appeal is valid. The record is absent
any evi dence pointing to a m sunderstandi ng regardi ng the wai ver of
appellate rights or the validity of Baker’s plea. Therefore, the
sentenci ng i ssues addressed in the Anders brief are dism ssed.

Baker's counsel raises the issue of ineffective
assi stance of counsel as an Anders issue. An allegation of
i neffective assistance of counsel should not proceed on direct
appeal unless it appears conclusively from the record that

counsel’s performance was ineffective. United States v.

Ri chardson, 195 F.3d 192, 198 (4th G r. 1999). W find that,
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because it is not clear that counsel was ineffective, and in fact
the evidence in the record reveal s quite conpetent representation,
this claim should be dism ssed based on an inadequate record
Baker is free to assert this claimin a 28 U S.C. § 2255 (2000)
not i on.

Baker's counsel also contends that the Governnent’s
failure to nove for a downward departure for substantial assistance
constitutes prosecutorial msconduct. The Governnent was not
obligated under its plea agreenent wth Baker to so nobve, see

United States v. Snow, 234 F.3d 187, 190 (4th Cr. 2000), and there

is no indication that it refused to make the notion based on an

unconstitutional notive. See Wade v. United States, 504 U S. 181,

185-86 (1992). Therefore, this claimfails.

We have examined the entire record in this case in
accordance with the requi renents of Anders, and find no neritorious
i ssues for appeal. Accordingly, we dismss the issues covered by
t he wai ver of appeal and affirmthe remaining i ssues. Counsel has
filed a motion to withdraw from representation. This court
requires that counsel informhis client, in witing, of his right
to petition the Suprene Court of the United States for further
review. Thus, we deny the notion to withdraw. |f Baker requests
that a petition be filed, but counsel believes that such a petition
woul d be frivol ous, then counsel may renew his notion in this court

for leave to withdraw from representati on. Counsel's npbtion nust



state that a copy thereof was served on the client. W dispense
with oral argunent because the facts and |egal contentions are
adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

DI SM SSED | N PART;
AFFI RVED | N PART




