Vacated by Supreme Court, October 3, 2005

UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 03-4896

UNI TED STATES OF AMERI CA,
Plaintiff - Appell ee,
ver sus
Rl CK BARTQN, SR,

Def endant - Appel |l ant.

Appeal from the United States District Court for the Wstern
District of Virginia, at Abi ngdon. Janes P. Jones, District Judge.
(CR-02- 80)

Subm tted: October 6, 2004 Deci ded: Decenmber 3, 2004

Before WLLI AVS, SHEDD, and DUNCAN, Circuit Judges.

Affirmed by unpublished per curiam opi nion.

A. Benton Chafin, Jr., Lebanon, Virginia, for Appellant. John L
Brownl ee, United States Attorney, Rick A Muntcastle, Assistant
United States Attorney, R Lucas Hobbs, Assistant United States
Attorney, OFFI CE OF THE UNI TED STATES ATTORNEY, Abi ngdon, Virgini a,
for Appellee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM
Rick Lee Barton, Sr., appeals his conviction and sentence on
several drug and gun offenses. For the follow ng reasons, we

affirmBarton’s convicti on and sent ence.

I .

Barton was the | eader of a drug operation that began in 1997.
The operation sold oxycontin and cocaine in rural Tazewell,
Virginia and Newhal |, West Virginia. Because Barton was di sabl ed,
he would direct other persons to drive himto North Carolina to
pick up oxycontin from his drug connection, Mchael Billings.
Barton woul d al so send individuals to Bluefield, Virginia to pick
up drugs. Barton generally sold drugs for cash, but he would
accept guns as well. Trial testinony showed that Barton accepted
guns in exchange for drugs on at |east four occasions and that
Barton obtained guns worth al nost $20,000 from one individual
Barton would then sell the guns to Billings.

After his arrest, Barton waived his Mranda rights and told
investigators from the Bureau of Al cohol, Tobacco, and Firearns
t hat he had purchased drugs fromBillings for al nost fifteen years,
and that he had sold drugs to between 300 and 400 peopl e.

Barton was indicted by a federal grand jury in the Wstern
District of Virginia on May 15, 2003 on six counts relating to his

drug operation: four counts of possession of a firearm in



furtherance of a drug trafficking offense, 18 U S. C. A § 924(c),
and one count each of distribution and possession with intent to
di stribute oxycodone (oxycontin) and cocaine, 21 UGS CA 8
841(a)(1), and conspiracy to engage in such a distribution, 21
US CA 8§ 846. Barton’s common |laww fe, Janice Al alusi, was al so
i ndi cted on the drug conspiracy and di stribution counts. Bart on
pl eaded not-guilty to each count, and he was tried by a jury on
August 20 and 21, 2003 in the United States District Court for the
Western District of Virginia.

On the norning of August 21, 2003, the jury returned a verdi ct
of guilty on all counts. Barton requested a poll of the jury, and
one juror, the foreperson, indicated that the verdict read in court
was not her verdict. The district court then nade the foll ow ng
statenent: “Ladies and gentlenen, it appears to ne that your
verdi ct was not unani nous. Your verdict nust be unaninous. |'m
going to ask you to return to the jury room and continue your
del i berations.” (J. A at 325.) Barton did not object to this
instruction, and the jury returned later in the day, finding Barton
guilty on all counts. When polled, the foreperson this tine
indicated that “guilty” was her verdict.

On August 28, 2003, Barton noved for a new trial based upon
the unanimty instruction given by the district court. The
district court denied this notion on Novenber 10, 2003, at Barton’s

sentencing. It concluded that Federal Rule of Crimnal Procedure



31(d) gave it discretion either to declare a mstrial or to return
the jury for further deliberations when a poll revealed that a
verdi ct was not unani nous.

The district court then turned to Barton’s sentencing. The
pre-sentence report (PSR) recommended that Barton receive a four-
| evel enhancenent under 8§ 3Bl1.1 of the United States Sentencing
Gui delines for being an organi zer or |eader of crimnal activity
that invol ved five or nore partici pants or was ot herw se extensi ve.
Barton objected to this enhancenent, and the district court heard
evi dence on the enhancenment. The district court concl uded that the
enhancenent was proper because Barton “exercised decision nmaking
authority in regard to the drug conspiracy. He participated
directly at the center of it.” (J.A at 373.) |In addition, the
district court found that “this drug conspiracy was w de rangi ng,
both in ternms of time and participants, and geographically.” (J.A
at 374.) The district court sentenced Barton to 1,170 nonths in
prison. The sentence was conputed as follows: 210 nonths for
counts one and two; 60 nonths for count three to run consecutively;
and 300 nonths each, to run consecutively, for counts four, five,
and si x. Barton noted a tinely appeal and we have jurisdiction

under 28 U.S.C. § 1291.



On appeal, Barton contends that the district court abused its
discretioninfailing togrant his notion for a newtrial, erred in
permtting Barton to be convicted on four 8 924(c) offenses, and
clearly erred in inposing the | eadershi p enhancenent. W find each

of Barton’s argunents to be without nerit.

A

Barton first argues that the district court’s instruction
after the jury returned wthout a unani nous verdict coerced the
jury and required the grant of a newtrial. Because Barton failed
to object tothe district court’s instruction, we review for plain
error, and not, as Barton contends, for abuse of discretion. See
Federal Rule of Crimnal Procedure 30(d) (stating that “[f]ailure
to object [to a jury instruction] in accordance with this rule
precl udes appel | ate revi ew, except as permtted under Rul e 52(b).")
Because the district court nmade no error of law, Barton cannot
satisfy the plain error standard.

Federal Rule of Crimnal Procedure 31(d) specifically states
that, if ajury poll reveals the jury was not unani nous, “the court
may direct the jury to deliberate further or nay declare a m stri al
and di scharge the jury.” Fed. R of &im P. 31(d). In this case,

the district court chose to direct the jury to deliberate further.



We cannot see how the district court’s conpliance with a rule of

crimnal procedure anmounted to plain error.

B
Next, Barton contends that, because he was convicted on only
one substantive drug of fense, he cannot be convicted on nmultiple 8§
924(c) offenses®! for using a firearm in furtherance of the drug
offense. W reviewthe district court’s ruling that Barton could

be so convicted and sentenced de novo. United States v. Carter,

300 F.3d 415, 424 (4th Cr.), cert. denied by MRae v. United

States, 123 S.Ct. 614 (2002). Although caselawfromother circuits

| ends Barton some support for this argunment, see United States v.

Anderson, 59 F.3d 1323, 1328 (D.C. CGr. 1995) (en banc)
(catal oguing that seven circuits, the Second, Fifth, Sixth,
Seventh, Ninth, Tenth and El eventh, have concl uded that only one §
924(c) (1) violation can be attached to a singl e predicate of fense),

we have specifically held that multiple 8 924(c) convictions are

!Section 924(c) provides that:
Except to the extent that a greater mninmum sentence is
ot herwi se provided by this subsection or by any other
provi sion of |aw, any person who, during and in rel ation
to any crinme of violence or drug trafficking crime .
for which the person may be prosecuted on a court of the
United States, uses or carries a firearm or who, in
furtherance of any such crime, possesses a firearm
shall, in addition to the punishnent provided for such
crinme of violence or drug trafficking crine [be sentenced
to a five year mninmumterm of inprisonnent].

18 U S.C A 8§ 924(c)(1)(A.



per m ssi bl e when only one substantive drug offense i s charged. See

United States v. Canps, 32 F.3d 102 (4th Cr. 1994). As we

explained in Canps, “it is . . . self-evident that a defendant who
has engaged in nunerous instances of the precise conduct that
Congress has outlawed has commtted nore than one crimnal
offense.” 1d. At 107.

Barton al so argues that there was insufficient evidence to
convict himof one of the 8§ 924(c) counts. Josh WIlson testified
at trial that he stole a gun from his grandfather and turned it
over to Barton in exchange for cash. Wl son then inmediately
exchanged that noney with Barton for oxycontin. WIson testified
that he could not have purchased the drugs from Barton w thout
first selling Barton the gun. Barton contends that because WI son
actually sold him the gun for cash, not drugs, the 8§ 924(c)
convi ction cannot stand. W disagree: section 924(c) crimnalizes
the possession of a firearmin furtherance of a drug trafficking
of fense, and Wlson s testinony sufficiently showed that, through
a staggered transaction, Barton obtained a firearmin exchange for

drugs and, thus, in furtherance of his drug operation.



C.

Finally, Barton argues that he does not qualify for a
| eader shi p enhancenent under the Sentencing CGuidelines.? W review
a district court's decision to apply a sentenci ng adj ust nent based
on a defendant's role in the offense for clear error. Uni t ed

States v. Sayles, 296 F.3d 219, 224 (4th Gr. 2002).

To qualify for a four-level increase under § 3Bl.1(a) of the
Sent enci ng Cui del i nes, a defendant nust have been “an organi zer or
|eader of a crimnal activity that involved five or nore

participants or was otherwise extensive.” U.S. Sentencing

GQuidelines Manual (U.S.S.G) § 3Bl.1(a) (2003). The Sentencing

Commi ssi on has indicated that a court shoul d consi der seven factors
in determning a defendant's “| eadershi p and organi zational role.”
US.S. G 8§ 3Bl1.1, cnmt. n. 4. These include: “[1l] the exercise of
deci sion making authority, [2] the nature of participation in the
commi ssion of the offense, [3] the recruitnent of acconplices, [4]
the clained right to a larger share of the fruits of the crinme, [5]

t he degree of participation in planning or organizing the offense,

W& note that at no point, before the district court or this
court, has Barton advanced an argunent that the |eadership
enhancenment was i nposed in violation of his Si xth Anendnent ri ghts.
See generally Blakely v. Washi ngton, 124 S. Ct. 2531, 2536-37 (2004)
(reaffirmng that “any fact that increases the penalty for a crine
beyond the prescribed statutory maxi mnum nust be submtted to a
jury,” and explaining that the relevant statutory maximumis the
“maxi mum sentence a judge may inpose solely on the basis of the
facts reflected in the jury verdict or admtted by the defendant)
(enmphasis omtted).




[6] the nature and scope of the illegal activity, and [7] the
degree of control and authority exercised over others.” 1d.

On the facts presented here, we cannot say that the district
court clearly erred in inposing the |eadership enhancenent. The
evi dence showed that Barton recruited and directed at |east five
persons, including his son, Janice Alalusi, Joseph Day, M chael
Dowdy, and Chris Browning, to obtain drugs for Barton to resell.
I n addi tion, the evidence al so showed that Barton’s drug conspiracy
was extensive in scope, stretching across three states for at | east
five years. Barton hinmself confessed to selling drugs to between
300 and 400 people, indicating the existence of a drug conspiracy

that was “ot herw se extensive. U.S. Sentencing Cuidelines Munual

(US.S.G) 8§ 3Bl1.1(a) (2003). Moreover, as a Governnent wtness
expl ai ned at sentencing, Barton was the “comon denomi nator” in
nmost drug sales in the area, and the trial evidence reveal ed Barton
to be the | eader or organizer of this drug conspiracy. (J.A at
346.) W have previously held that the | eadershi p enhancenent is
proper where an individual is the chief supplier of drugs to a

locality. See United States v. Carter, 300 F.3d at 426 (affirmng

enhancenent where evidence showed the defendants were “the
princi pal suppliers of crack cocaine to the street dealers in the

housi ng project.”)



[T,
For the foregoing reasons, we affirm Rick Lee Barton Sr.’s
convi ction and sentence.

AFFI RVED
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