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PER CURI AM

Daniel Vega was convicted by a jury of conspiring to
di stribute drugs and drug trafficking, in violation of 21 U S.C A
88 841 (a)(1l) and 846 (West 1999), and sentenced to sixty-nonths
I npri sonment . On appeal, Vega contends that the district court
erred by (1) refusing to disclose the confidential informant’s
identity, (2) allowing a jury to convict Vega w thout sufficient
evidence, (3) applying an upward adjustnent for obstructing
justice, and (4) refusing to apply the safety-valve provision.

Because we find no reversible error, we affirm

l.
During several tel ephone calls in Novenber 2002, Jose Mancebo,
a New York resident, attenpted to enter into an agreenent to sel
and deliver two kilograns of cocaine to a Miryland resident.?
Unbeknownst to Mancebo, the Maryland resident with whom he was
negotiating was working as a confidential informant (“the C1."),
and | aw enforcenent officers (“the Oficers”) were recording the

t el ephone conversations and orchestrating a buy-bust operation.?

'Eventual ly the drug amount was | owered to one kil ogram

2A buy-bust operation is “where a quantity of a controlled
substance is ordered froma source of supply or a seller to bring
to a certain location for a buyer. . . . Normally an informant or
an undercover agent . . . nmake[s] a purchase. . . and then an
arrest teamnove[s] in.” (Trans. of Mdt. H’'g July 8 2003 at 13.)
Two teans of officers orchestrated maintaining verbal contact with
the C.I. via cellular telephones, as well as visual contact.
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On Novenber 21, 2002, Mancebo and the C/I. finalized their
agreenent. Because Mancebo did not have a valid driver’s |license,
he enlisted Vega, an acquai ntance of two years, to drive himfrom
New York to Maryland to deliver the cocaine.?

Near m dni ght on Novenber 22, 2002, Vega and Mancebo arrived
in Maryland and picked up the CI. in Oxon HIl, Maryland. Vega
and Mancebo then switched seats, so that Mancebo was driving and
Vega was in the passenger seat. The C. 1., who was in the back
seat, directed Mancebo to drive to a nearby diner, where the
Oficers were waiting, to conplete the cocaine sale. VWiile in
route to the diner, the Oficers received a verbal signal fromthe
C.I. that he had observed cocaine. The Oficers had selected the
diner as the location for the buy-bust operation because the
parking |l ot of the diner was well-lit and easily accessible. Wen
the three nen arrived at the diner, the C 1. exited the car and
entered the diner, thus visually signaling that the cocaine was in
the car. Wen the Oficers approached the parked car, they found
a 960 gram brick of cocaine at Vega s feet.

The Governnent indicted Vega and Mancebo for conspiracy to
di stribute and possession with intent to distribute 500 granms or

nmore of cocaine, inviolation of 21 U.S.C. A 88 841(a)(1) and 846.*

3The trip from New York to Maryl and takes approxi mately four
hour s.

‘“Mancebo pl eaded guilty to both counts on March 11, 2003 and
was sentenced to forty-six nonths inprisonnment.
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While preparing his defense, Vega sought to obtain the C1l.’'s
identity from the Governnment, but the district court denied the
notion after conducting an in canera review of the DEA-6's and the
grand jury testinmony of the Oficers regarding the arrest of
Mancebo and Vega and finding that neither contai ned any i nformati on
mat eri al and favorable to Vega. Prior totrial, Vega al so noved to
suppress his post-arrest statenments. At the suppression hearing,
Vega testified that he waived his Mranda rights during his post-
arrest interview, that he had an el eventh grade education, that he
worked as a taxi driver and dispatcher, and that he is basically
bilingual. The district court found that Vega, a native Spanish
speaker, “showed no difficulty in an ability” to respond to
gquestions, toread road signs, to read exhibits presented in court,
or to speak with the Oficers using sinple words. (Trans. of Mot.
H'g July 8, 2003 at 44-45.) The district court denied Vega's
notion, and Vega has not pursued that ruling on appeal.

At trial, the Oficers testified that, prior to Novenmber 22,
the C.I. had dealt only with Mancebo, and that as of that date,
neither the C 1. nor the Oficers were aware of Vega' s exi stence or
role in the drug sale. They also testified that Vega stated he did
not know the buyer of the cocaine or its origin. The Oficers
further testified that, during Vega s post-arrest interview, Vega
wai ved his Mranda rights and confessed to driving Mancebo to

Maryl and for the drug sale in exchange for being paid one thousand



dol l ars. The prosecution al so provi ded evi dence that Vega was awar e
of the purpose of Mancebo’s trip and corroborated Vega' s story by
introducing evidence of Mncebo's expired driver's |Iicense,
contai ning Mancebo’s photograph, but a fictitious nanme. The
Oficers testified that Vega did not express any difficulty in
under st andi ng and responding to their questions.

Vega attenpted to rebut the prosecution’s evidence by
testifying that, because Vega's native | anguage i s Spani sh and t he
Oficers did not provide Vega with a Spanish interpreter during his
post-arrest interview, the Oficers msinterpreted his statenents
as a confession. Vega expl ained that although he did not know the
reason for the trip, he agreed to dri ve Mancebo to Maryl and because
he needed to earn sone noney. Vega further testified that he first
| earned of the drug deal when, just before his arrest, the C 1.
threw the cocaine into the front seat of the vehicle and it | anded
under his feet.

The jury, discrediting Vega's testinony, found Vega guilty of
both charges. The district court sentenced Vega to sixty-nonths
concurrent inprisonnent on each count, four years of supervised
rel ease, and a $200 speci al assessnent. |In reaching that sentence,
the district court decreased the offense |level based on Vega s
m ni mal participation, applied an upward adj ustment for obstruction
of justice based on Vega' s perjury, and refused to apply the

safety-valve provision because of Vega's perjury. W possess



jurisdiction over Vega's appeal under 28 U S C A 8§ 1291 (West

1999), and now affirm

.

Vega' s first contentionis that the district court shoul d have
ordered the Governnent to disclose the C.1.’s identity because the
C.l. could have testified to Vega’s |ack of know edge and
participation in the drug transaction. W review the district
court’s decision to preserve a confidential informant’s identity

for abuse of discretion. United States v. D Anjou, 16 F. 3d 604, 609

(4th Cr. 1994).

In determning whether to disclose the identity of a
confidential informant, the Supreme Court has called for a
“balancing [of] the public interest in protecting the flow of
information against the individual’s right to prepare his defense”

and “that no fixed rule with respect to disclosure is justifiable.”

Roviaro v. United States, 353 U. S. 53, 62-63 (1957). 1In applying
this balancing test, a court should consider “the crime charged,
the possible defenses, [and] the possible significance of the
informant’s testinony.” 1d. Follow ng Roviaro, we have held that
the informant’s role in the specific investigation is one factor
under the balancing test and “when the informant is an active
participant in the transactions at issue instead of just a nere

tipster, the failure to require disclosure of the informant’s



identity is nore likely to amount to error.” United States V.

Bl evins, 960 F.2d 1252, 1259 (4th GCr. 1992)(citing United States

v. Price, 783 F.2d 1132, 1138-39 (4th Cr. 1986)).

In its Roviaro balancing, the district court found that the
disclosure of the C1.’s identity could not aid Vega s defense
because the C. 1. never actually dealt with Vega and t hus woul d not
have any favorable information to disclose. In Vega s pre- and
post-trial notions, he did not <characterize the C1. as a
“participant;” on appeal, however, Vega argues that the C 1. acted
as a participant in the buy-bust and that wunder Price the
identities of participants nust be discl osed.

Even if we assunme the district court abused its discretion in
failing to reveal the identity of the participating C.1., the error
woul d be harm ess. On appeal, “[a]lny error, defect, irregularity,
or variance that does not affect substantial rights nust be
di sregarded.” Fed. R Crim P. 52(a). Vega s defense to the crines
charged was his recantation of his post-arrest statenments. Due to
the C.1.”s brief interaction with Vega, the C. 1. could have only
testified to Vega’s actions and statenments while in the car with
Vega and Mancebo.

Prior to trial, the district court carefully conducted an in
canera review of the redacted portions of the Oficers’ grand jury
testinonies and the DEA-6's and concluded that the reports were

t horough and the redactions did not contain any material relevant



to Vega's defense. Post-trial, the district court reassessed the
redacti ons, again concluding the information was not favorable or
material to Vega. The district court found that the jury rendered
its verdict with full knowl edge of Vega' s tangential involvenent in
t he buy-bust and that Vega interacted with the C.1. only during the
brief period when both were in the vehicle. |In addition, nothing
in the record before us shows that Vega nmade an effort to call
ei t her Mancebo or additional | aw enforcenent personnel involved in
the buy-bust, who were fully aware of Vega's role in the
transaction, to testify. Vega s ability to call Mancebo and cross-
exam ne the testifying Oficers regarding the dispute over who

possessed the cocaine, vitiated Vega's need to knowthe identity of

the C.1. See Blevins, 960 F.2d at 1258 (noting failure to discl ose
is nore likely to be error when C.1. is the only person with first-
hand knowl edge of the crine). Moreover, the Oficers, who were

positioned to observe the drug transaction, did not see the C. I
t hrow any object such as cocaine into the front seat of the car
Gven the mnimal interaction between the C. 1. and Vega, the
availability of alternate sources of information, and the
contradiction of Vega's factual contentions by the Oficers’
t esti noni es®, we do not believe that there is any possibility that

di sclosure of the C1l.’s identity could have affected Vega s

Saur finding here that the evidence of Vega's guilt was
overwhel m ng necessarily rejects Vega' s contention that there was
i nsufficient evidence to convict.
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substantial rights. Accordingly, any error in the district court’s
refusal to order the disclosure of the C.1."s identity was harm ess

beyond a reasonabl e doubt. See United States v. Mackins, 315 F. 3d

399, 405 (4th Cir. 2003) (“[We nust reverse unless we find
constitutional error harm ess beyond a reasonabl e doubt”).

In summary, we need not decide whether the district court
abused its discretion because by view ng the evidence of guilt and
role in the offense in its entirety, the failure to disclose the
identity of the confidential informant to Vega could be no nore

than harnl ess error. See Del aware v. Van Arsdall, 475 U S. 673,

681 (1986) (finding that “an otherw se valid conviction should not
be set aside if the reviewing court may confidently say, on the
whol e record, that the constitutional error was harnm ess beyond a

reasonabl e doubt”).

L.

Finally, Vega contends that the district court erred by
applying an upward adjustment for obstructing justice and by
refusing to apply the safety valve exception to his sentence. W
review the application of the obstruction of justice enhancenent

and the safety-valve provision for clear error. United States v.

Wlson, 114 F.3d 429, 432 (4th Cr. 1997).
The prosecuti on sought to enhance Vega' s sentence under United

States Sentencing QGuidelines Manual 8§ 3Cl.1 (2003), because he




obstructed justice by willfully perjuring hinself. During Vega' s
post-arrest intervieww th | aw enforcenent, he stated that he drove
Mancebo to Maryl and for the drug transaction in exchange for a fee.
At trial, however, Vega testified that Mancebo did not inform him
of the reason for the trip to Maryland, and that the C.I. possessed
the cocaine prior to the arrest. These statenents directly
contradict the statenments Vega nade to | aw enforcenent during the
post-arrest interview.

“[1]f a defendant objects to a sentence enhancenent resulting
fromher trial testinony, a district court nust reviewthe evidence
and make independent findings necessary to establish a wllful

i npediment to or obstruction of justice.” United States v.

Dunni gan, 507 U. S. 87, 95 (1993). The three el enents of perjury are
“(1) false testinobny (2) concerning a material matter (3) given
with the willful intent to deceive (rather than as a result of,

say, confusion, mstake, or faulty nenory).” United States v.

Snith, 62 F.3d 641, 646 (4th Gir. 1995).

The district court found that Vega's trial testinony net the
el ements of perjury. Specifically, it found

[f]lirst, that the defendant took an oath to testify truthfully
before this Court and the Court finds clearly he did take such
an oath. Second, that he nade fal se statenents as to matters
about which the defendant testified under oath . . . . Third,
that the matters as to which he i s charged, the def endant nade
false statements . . . and this Court’s finding that they
were material. Fourth, that such statenents were willfully
made.
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(J. A 306.) Based on a review of the record and the district
court’s thorough exam nation of the facts, we find that the
district court correctly interpreted the obstruction of justice
provi sion and that the application of the two-I|evel adjustnent for
obstruction of justice was not clearly erroneous.

Vega al so contends he was eligible for the safety valve set
forth at US. S.G 8 5Cl.2. “The safety valve permts shorter
sentences for a first-tine offender who would otherw se face a
mandatory m ni rum provided that he neets five statutory

requirenents.” United States v. Fletcher, 74 F. 3d 49, 56 (4th G r

1996) . Rel evant here, the safety valve provision requires the
def endant “not later than the tine of the sentencing hearing .

[to truthfully provide] the Governnent all information and evi dence
t he defendant has concerning the offense.” U S S.G 8 5Cl.2. W
have interpreted that provision to require “defendants to
denonstrate, through affirmative conduct, that they have supplied

truthful information to the Government.” United States v. |lvester,

75 F. 3d 182, 185 (4th Cr. 1996)(interpreting identical statutory
provision, 18 U S.CA 8 3553 (f)(5)). Here, the district court
correctly refused to apply the safety val ve provi si on because Vega

did not truthfully testify at court.
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I V.

After careful review, we find the district court did not err
in preserving the Cl.’s identity, properly found sufficient
evi dence existed to convict, and correctly applied the sentencing
gui delines. Accordingly, we affirmVega s conviction and sent ence.

AFFI RVED
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