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PER CURI AM

Syl vester Ruffin pled guilty to possession of a firearm
by a felon, 18 U S.C. 8§ 922(g)(1) (2000), and was sentenced as an
armed career crimnal to the statutory mninumterm of 180 nonths
i npri sonnent . 18 U S . CA 8 924(e) (West 2000 & Supp. 2004)
Because we find irreconcilable inconsistencies both in the ora
sentence and the witten judgnent, we vacate the sentence and
remand for resentencing. On remand, the district court should
clarify its prior intent and issue a corrected judgment order.”

Ruffin’s guideline range was 180-210 nonths. Before the
sent enci ng hearing, the governnent filed a notion for a substanti al

assi stance departure pursuant to U.S. Sentencing Guidelines Manual

§ 5K1.1, p.s. (2002), and 18 U.S.C. A § 3553(e) (West Supp. 2004),
whi ch aut horized a departure bel ow the guideline range and bel ow
the mandatory m ni num sentence. At the sentencing hearing, the
district court indicated that it would inpose a sentence at the
bottom of the guideline range, i.e., 180 nonths. The governnent
then remnded the court that it had filed a notion for a

subst anti al assi stance departure and descri bed Ruffin’s

"Counsel for Ruffin has filed a notion seeking leave to file
a supplenental brief addressing the effects of Blakely v.
Washi ngton, 124 S. C. 2531 (2004). The notion is granted and the
notion is deened to provide the supplenental argunment concerning
Bl akely. After consideration of this court’s decision in United
States v. Hammud, 381 F. 3d 316, 2004 W. 2005622 (4th G r. Sept. 8,
2004) (en banc), we find any claimmade in reliance on Blakely to
be w thout nerit.




cooperation. The court and the attorneys then had the follow ng
exchange:

THE COURT: Wy don’t you do a Rule 35 [notion] with hinf

[ AUSA] MOORE: It is a 5K and Rule —

THE COURT: Well, | nmean, why don’t you let himperform
and then be — have his sentence nodified. Are you going
to bring himback again or not?

[ AUSA] MOORE: | amnot sure if he is going to be brought
back or not.

M5. GRAVES:. | was under the inpression that it was not
very |ikely that he woul d be brought back, but under the
current policy, that he would be eligible for the 25
years, but -

THE COURT: Al right. W’Il do this.

[ AUSA] MOCORE: W are recomending a 25 percent
reduction, 135 nonths.

THE COURT: Al right.

M5. GRAVES: Your honor, | would ask that you consider
the reduction from the guideline range as it would be
wi t hout the arnmed career crimnal, wthout the nandatory
mnimum Hs range would be 168 to 210, and | woul d ask
you to consider the reduction fromthe 168 rather than
fromthe 180.

THE COURT: He has had a pretty violent history here.
Al right. This will be the judgnent of the court. The
defendant is hereby confined to the custody of the U S
Bureau of Prisons or its authorized representative for
i mprisonnment for a termof 188 nonths.
The judgnent and commtnent order filed on the same day
showed that the court sentenced Ruffin to a term of 180 nonths
i nprisonment. The acconpanyi ng statenent of reasons identifiedthe

gui deline range determ ned by the district court as 180 to 210
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months. On the sane page, two boxes were checked indicating that
“[t] he sentence departs fromthe gui deline range upon notion of the
governnment, as a result of defendant’s substantial assistance.”
The sentence of 180 nonths was, however, the bottom of the
gui del i ne range, not a departure belowit.

Ruffin argues on appeal that both the sentencing
transcript and the witten judgnent order have interna
i nconsi stencies that nake the judgnment inperm ssibly anbi guous.
The governnment argues that the plain error standard of review
appl i es because Ruffin nade no objection to the sentence when it

was pronounced or to the witten judgnent. See United States v.

d ano, 507 U. S. 725, 732-37 (1993) (stating plain error test).
The governnent mai ntains that the 180-nonth sentence set
out in the witten judgnment is not plainly erroneous because it is
wi thin the guideline range and further argues that this Court |acks
jurisdiction to review the sentencing court’s decision not to
depart for substantial assistance. The governnent asserts that the
sentencing transcript is probably in error where it indicates that
the orally pronounced sentence was 188 nonths because the notes
taken by t he governnment attorney at the tine reflect that the court
i nposed a sentence of 180 nonths. The governnent further asserts
that the notation in the witten judgnment order showi ng that the

court departed for substantial assistance is a clerical error.



Ruf fin invokes the principle that crimnal sentences nust

“reveal with fair certainty the intent of the court,” United States

v. Daugherty, 269 U S. 360, 361 (1926), and argues that the

sentence inposed in his case fails this basic test. A sentence
that contains internal contradictions which nmake it subject to
multiple interpretations is anbi guous and requires resentencing if

the court’s intent cannot be discerned. United States. v. Mbss,

614 F.2d 171, 174-75 (8th Cr. 1980).
CGenerally, when there is a conflict between the orally
pronounced sentence and the witten judgnent, the oral sentence

controls. Rakes v. United States, 309 F.2d 686, 687-88 (4th G

1962). Here, however, the government questions the accuracy of the
oral sentence apparently inposed (188 nonths), which was
inconsistent with the court’s initial stated intention to i npose a
sentence at the bottom of the guideline range (180 nonths). When
the sentence is anbi guous because of inconsistency in the ora

pronouncenent, the appellate court “wll look to the witten
j udgnment as evidence of the sentencing court’s intent.” United

States v. OGsborne, 345 F. 3d 281, 283 n.1 (4th Gr. 2003). However,

the witten judgnment is al so inconsistent because it indicates that
the court departed below the guideline range for substantial
assistance while the sentence inposed is within the guideline

range.



Rat her than |eave the sentence open to question, we
conclude that “it is in the interest of judicial econony and
fairness to all concerned parties [to] remand for clarification of

the sentence,” United States v. Patrick Petroleum Corp., 703 F.2d

94, 98 (5th Cir. 1982), and to permt the court to issue a new
j udgnment order which is internally consistent and al so consi stent
with the orally pronounced sentence.

We therefore vacate the sentence i nposed by the district
court and remand for resentencing so that the district court may
clarify its prior intent and i ssue a corrected judgnent order. W
di spense with oral argunent because the facts and | egal contentions
are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.

VACATED AND REMANDED




