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PER CURI AM

Tyrone Allen appeals from his crimnal judgnent
convicting him of wusing and carrying a firearm during and in
relation to, as well as possessing such firearm in furtherance of
two crines of violence and sentencing him to 350 nonths’
i mpri sonmnent. Counsel has filed a brief in accordance wth

Anders v. California, 386 U S. 738 (1967).

In crimnal cases, the defendant nust file his notice of
appeal within ten days of the entry of judgnent. Fed. R App. P
4(b)(1)(A). Wth or without a notion, the district court nmay grant
an extension of time to file of upto thirty days upon a show ng of
excusabl e negl ect or good cause. Fed. R App. P. 4(b)(4); United

States v. Reyes, 759 F.2d 351, 353 (4th Cr. 1985). These tine

periods are mandatory and jurisdictional. United States v. Raynor,

939 F.2d 191, 196 (4th Gr. 1991).

Here, the district court entered the crim nal judgnment on
t he docket on May 8, 2003. See Fed. R App. P. 4(b)(6). Alen did
not file his pro se notice of appeal until Novenber 24, 2003, well
beyond t he expiration of the appeal and excusabl e negl ect peri ods.
Al though Allen stated that counsel failed to file a notice of
appeal after being asked to do so, Allen nust seek relief in the

district court by filing a notion under 28 U S.C. § 2255 (2000).

See United States v. Peak, 992 F.2d 39, 41-42 (4th Gr. 1993)

(hol ding that renmedy for ineffective assistance of counsel where



counsel fails to note an appeal is to vacate sentence and rei npose
it to permt the notice of appeal period to begin again); see also

Roe v. Flores-Ortega, 528 U.S. 470 (2000) (setting forth standards

in various factual settings for applying test of Strickland v.

Washi ngton, 466 U.S. 668 (1984), to determ ne whether counsel was
ineffective in failing to note appeal).

We therefore dismss the appeal as untinely. W do not
express any view as to whether Allen will be able to denonstrate
that he affirmatively requested his counsel to file a notice of
appeal on his behalf. This court requires that counsel informhis
client, in witing, of his right to petition the Suprene Court of
the United States for further review |If the client requests that
a petition be filed, but counsel believes that such a petition
woul d be frivol ous, then counsel may nove in this court for |eave
to wthdraw fromrepresentation. Counsel’s notion nust state that
a copy thereof was served on the client.

We dispense with oral argunment because the facts and
| egal contentions are adequately presented in the materials before

the court and argunent woul d not aid the decisional process.
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