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PER CURI AM

Timothy Leon Noggin was convicted on three counts of
di stributing cocaine base or “crack.” Counts 2 and 3 were for
distributing five granms or nore of the drug. The Governnent filed
notice under 21 U.S.C. 8 851(a)(1) (2000) that it intended to seek
an enhanced sentence because of Noggin's prior drug convictions.

Noggi n was sentenced as a career offender, under U.S. Sentencing

GQuidelines Manual 8§ 4B1.1(b)(A) (2003), to 360 nonths of
i nprisonment. Wthout the career offender designation, Noggin's
total offense |evel would have been twenty-eight which, with his
crimnal history category of 1V, would have given hima guideline
range of 110 to 137 nonths of inprisonnent. Noggin tinmely
appeal ed.

On appeal, counsel has filed a brief under Anders v.
California, 386 U S 738 (1967), alleging that there are no
meritorious clainms on appeal but nevertheless asserting that (1)
the district court erred by allow ng hearsay testinony; (2) there
was i nsufficient evidence to support Noggin's convictions; (3) the

testinony of the confidential informer was unreliable; and (4) the

district court commtted plain error. Noggi n’s counsel filed a
suppl emental brief challenging his sentence, in light of the
Suprene Court’s opinionin United States v. Booker, 543 U.S. _, 125

S. C. 738 (2005). Noggin has filed several pro se supplenenta

bri efs. For the reasons that follow, we affirm



W conclude that none of Noggin's challenges are
meritorious. First, the district court did not abuse its
discretion by admtting the alleged hearsay evidence regarding

Noggin’s license tag nunber. See United States v. Mhr, 318 F.3d

613, 618 (4th Cir. 2003) (stating review standard). |In any event,
any error was harm ess. See Fed. R Evid. 103(a); Fed. R Cim P.
52(a). Second, we conclude that the convictions were supported by

substanti al evi dence. d asser v. United States, 315 U. S. 60, 80

(1942); United States v. Burgos, 94 F.3d 849, 862 (4th Cir. 1996).

Next, this court does not review witness credibility. Uni t ed

States v. Wlson, 118 F.3d 228, 234 (4th Cr. 1997). Finally, our

review of the trial record reveals no plain error. United States

v. O ano, 507 U S. 725, 731-32 (1993); United States v. Hughes, 401

F. 3d 540, 546-56 (4th Cr. 2005).

Neither do we <conclude that Noggin's sentence is
erroneous in light of the Suprene Court’s opinion in Booker. In
t hat case, the Court held the nmandatory manner in which the federal
sentencing guidelines required courts to inpose sentencing
enhancenents based on facts found by a court by a preponderance of
t he evidence violated the Sixth Arendnent. 125 S. C. at 746, 750.
The Court renedied the constitutional violation by severing two
statutory provisions, 18 U S.C. § 3553(b)(1) (2000) (requiring
courts to i npose a sentence within the applicabl e guideline range),

and 18 U.S.C. 8§ 3742(e) (2000) (setting forth appellate standards
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of review for guideline issues), thereby making the guidelines
advi sory. Hughes, 401 F.3d at 546 (citing Booker, 125 S. C. at
756-57) .

A district court violates the Sixth Amendnent when,
acting pursuant to the Sentenci ng ReformAct and the CGuidelines, it
i nposes a sentence greater than t he maxi numaut hori zed by the facts
found by the jury or admtted by the defendant in a guilty plea.
Booker, 125 S. C. at 746, 750. The fact of a prior conviction,
however, is an exception to this general rule and need not be

proven to a jury beyond a reasonabl e doubt. Al nendarez-Torres v.

United States, 523 U S. 224 (1998). The Al nendarez-Torres prior

conviction exception was reaffirnmed in Booker. See 125 S. . at

756 (“Any fact (other than a prior conviction) which is necessary
to support a sentence exceedi ng t he maxi nrumaut hori zed by the facts
established by a plea of guilty or a jury verdict nust be admtted
by the defendant or proved to a jury beyond a reasonabl e doubt.”).

Here, Noggin was correctly found to be a career offender
based upon the uncontroverted facts of his two prior state drug
di stribution charges which were separated by an i ntervening arrest.
W have held that the application of the career offender
enhancenment falls within the exception for prior convictions where
the facts were undisputed, naking it unnecessary to engage in

further fact finding about a prior conviction. United States v.

Collins, 412 F.3d 515, 521-23 (4th Cr. 2005). Noggin's claimis



foreclosed by Collins, and he does not dispute that he satisfied

the requirenments for the career offender enhancenent. See United

States v. Harp, 406 F.3d 242, 245, 247-48 (4th Cr. 2005) (citing

USSG § 4Bl1.1(a) and di scussing standard).

Next, we do not conclude that Noggin’s sentence was
unr easonabl e under Booker. After Booker, courts nust cal cul ate the
appropri ate gui deline range, consider the range in conjunction with
other relevant factors wunder the guidelines and 18 U S. C
8 3553(a), and inpose a sentence; if a court inposes a sentence
outside the guideline range, the district court nust state its
reasons for doing so. Hughes, 401 F.3d at 547-48. This renedi al
schene applies to any sentence inposed under the nandatory
gui del i nes, regardl ess of whether or not the sentence violates the
Si xth Amendnent. 1d. at 547 (citing Booker, 125 S. C. at 769).

Because Noggin clainms for the first tinme on appeal that
the district court erred in applying the guidelines as mandatory,

his argunent is reviewed for plain error. United States v. Wite,

405 F. 3d 208, 215 (4th Cr. 2005). Under this standard, although
the district court conmtted error in treating the guidelines as

mandat ory, see Hughes, 401 F.3d at 547-48, Noggin is not entitled

to relief. We recently held in a plain error context that the
error of sentencing under the mandatory guidelines reginme did not
warrant a presunption of prejudice and was not structural error.

Wite, 405 F.3d at 224. As in Wiite, Noggin cannot carry his



burden of denonstrating actual prejudice, and we find no
nonspecul ati ve basis on which to conclude that the district court
woul d have sentenced Noggin to a |lower sentence had the court
proceeded under an advisory guideline schene. Id. at 223. In
fact, analysis of the record provides evidence to the contrary:
the district court nade it clear that Noggin deserved the career
of f ender enhancenent.

We have reviewed the pro se issues raised by Noggin and
conclude they are wthout nerit. In accordance wth the
requi renents of Anders we have reviewed the record and find no
meritorious i ssues for appeal. Accordingly, we affirm This court
requires that counsel informhis client, in witing, of his right
to petition the Suprene Court of the United States for further
revi ew. If the client requests that a petition be filed, but
counsel believes that such a petition would be frivolous, then
counsel nmay nove in this court for leave to wthdraw from
representation. Counsel’s notion nust state that a copy thereof
was served on the client. W dispense with oral argunent because
the facts and legal contentions are adequately presented in the
materials before the court and argument would not aid the
deci si onal process.

AFFI RVED



