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PER CURI AM

Virgil Wcks pleaded guilty to conspiracy to possess with
intent to distribute nethanphetamne, 21 U S C § 846 (2000).
Wcks was sentenced to 121 nonths in prison. He now appeal s
claimng that, because he provided substantial assistance to the
United States, the prosecutor should have noved for a downward

departure pursuant to U.S. Sentencing Guidelines Manual 8§ 5K1.1

(2003). W affirm

As part of his plea agreenent, Wcks waived his right to
chal l enge his conviction and sentence on direct appeal or in a
col | ateral proceeding. The waiver did not apply, however, to
claims of ineffective assistance of counsel or prosecutorial
m sconduct .

To the extent that Wcks’ claim alleges prosecutoria
m sconduct and is therefore cognizabl e on appeal, the claimlacks
merit. His plea agreenent clearly stated that the deci sion whet her
to nove for a departure based on substantial assistance lay within
the sole discretion of the United States. Thus, the United States
had no obligation to make such a notion, even in the face of

substantial assistance. See United States v. Snow, 234 F.3d 187,

190 (4th Gr. 2000). There is no indication that the United States
refused to nake a npti on based on an unconstitutional nptive. See

Wade v. United States, 504 U. S. 181, 185-86 (1992). Finally, the

United States informed the court at sentencing that it did not



intend to nove for downward departure because, shortly after Wcks’
rel ease on bond, he violated the terns of that bond. Under this
circunstance, there was no error inthe United States’ decision not

to make a USSG § 5K1.1 notion. See United States v. David, 58 F. 3d

113, 114-15 (4th Gr. 1995).

We accordingly affirm W dispense with oral argunent
because the facts and | egal contentions are adequately presented in
the materials before the court and argunment would not aid the

deci si onal process.
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