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PER CURI AM

Brian Person was convicted by a jury of possession of a
firearmby a convicted felon, 18 U. S.C. § 922(g)(1) (2000), and was
sentenced to a term of fifty-seven nonths inprisonnent. Per son
appeal s his sentence, contending that the district court erred in
finding that he possessed the firearmin connection w th another

felony offense, U.S. Sentencing Guidelines Minual § 2K2.1(b)(5)

(2003). He also maintains that, because the enhancenent was based
on judicial fact-finding, his sentence viol ated the Si xth Arendnent

under United States v. Booker, 125 S. C. 738 (2005). W affirm

the district court’s determnation that Person possessed the
firearmin connection with drug trafficking; however, we vacate t he
sentence and remand for resentencing consistent wth Booker.

On February 13, 2003, shortly after m dnight, Person was
stopped by a police officer for inproperly displaying his vehicle
license plate in the back wi ndow. Person was al one in the vehicle.
He gave the officer his driver's license, but hesitated before
producing the vehicle registration. On the officer’s second
request, Person opened the glove conpartnment. The officer saw a
pi stol i nside. Person told the officer the gun belonged to a
friend. Person was arrested for carrying a conceal ed weapon and
transported to the county jail. After Person was renoved fromthe
back seat of the officer’s vehicle, the officer found a small bag

cont ai ni ng four granms of cocai ne under the rear seat cushion. The
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of fi cer had searched his vehicle at the begi nning of his shift, and
had not transported anyone but Person that day. Person was
initially charged with the state of fenses of felony possession of
a firearm by a felon and felony possession with intent to
sell/deliver cocaine. These charges were dism ssed after Person
was indicted for the instant federal offense.

At trial, Person’s friend, Drew Kraw ec, testified that
t he gun belonged to him Kraw ec said he had placed the gun in the
gl ove conpartnment of Person’s car when they traded cars on
February 11, 2003, so that Person could install a car stereo in his
vehicle. He said he forgot to retrieve the gun when he got his car
the next day. Under cross-exam nation, Kraw ec said he believed
that he had | ocked the gl ove conpartnent, as he usually did in his
own car. He said that, two days |later, he renenbered that he had
left the gun in Person’s car. By then, Person had been arrested.
Person did not testify.

At the sentencing hearing in Septenber 2004, the district
court determ ned that a base of fense | evel of 20 applied under U.S.

Sentenci ng Guidelines Manual 8 2K2.1(a)(2) (2003). Over Person’s

obj ect i on, the court added a four-Ievel i ncrease under
8§ 2K2.1(b)(5) for use of the firearmin connection wth another
fel ony of fense, whi ch was possessi on of cocaine with intent to sel

or deliver. The final offense |evel was 24. Person was in



crimnal history category Il, with a guideline range of 57-71
nmont hs. The court inposed a sentence of fifty-seven nonths.
Person first contends that the court erred in finding
that he possessed the firearmin connection with drug trafficking.
In this circuit, the phrase “in connection with,” as used in
§ 2K2.1(b)(5), is treated as anal ogous to the phrase “in relation
to,” as used in 18 U. S.C. A 8 924(c) (West 2000 & Supp. 2005). See

United States v. Garnett, 243 F.3d 824, 828 (4th Gr. 2001). A

firearmis used or possessed “in relation to” another offense if
it, at amninmnum “facilitates the offense by providing a sense of

protection or intimdation . . . .” Smth v. United States, 508

U S 223, 238 (1993). The firearm “nust have sone purpose or
effect wwth respect tothe . . . crime; its presence or invol venent
cannot be the result of accident or coincidence.” 1d. at 238; see

also United States v. Blount, 337 F.3d 404, 411 (4th Cr. 2003)

(quoting Smith). Person argues that the evidence showed that his
possession of the firearmand the cocai ne was purely coincidental.

In explaining its decision, the court observed that
Person had steadily naintained that he did not use drugs. The
court therefore concluded that the four grans of cocai ne, whil e not
a |arge anount, was intended for distribution. Per son does not
chal l enge this finding. The court next noted that Kraw ec
testified that he had | ocked the gl ove conpartnent when he placed

his gun in it, but that the glove conpartnment was not |ocked when



Person opened it during the traffic stop, and that the gun was
visible as soon as the glove conpartnent was opened. The
inplication was that Person had di scovered the gun at sone point
before he set out with the four grans of cocai ne and chose to have
the gun with hi mwhil e he was engaged i n cocaine trafficking. This
factual finding was not clearly erroneous. Gven this finding, the
court did not err in concluding that Person possessed the firearm
to facilitate the drug transacti on.

At the begi nning of the hearing, Person al so objected to
t he enhancenent on the ground that it was inpermssible under

Blakely v. Washington, 542 U S. 296 (2004). The district court

declined to address the effect of Blakely, but noted that Person
had preserved the issue for appeal. Since then, in United

States v. Booker, 125 S. C. 738 (2005), the Supreme Court held

that Bl akely applied to the federal sentencing guidelines. W have
identified two types of Booker error: a violation of the Sixth
Amendnent, and a failure to treat the sentencing guidelines as

advi sory. United States v. Hughes, 401 F.3d 540, 552 (4th Cir.

2005). A Sixth Anmendnment error occurs when the district court
i nposes a sentence greater than the maxi num permitted based on
facts found by a jury or admtted by the defendant. Booker, 125
S. . at 756.

Person’ s obj ection to the enhancenent pursuant to Bl akely

at sentencing preserved the Sixth Amendnent issue for appeal; our
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review is thus de novo. The four-level increase under
8§ 2K2.1(b)(5) based on the district court’s determ nation that
Person possessed the firearm in connection with another felony
offense was a violation of the Sixth Amendnent under Booker.
W t hout the enhancenent, Person’s offense | evel woul d have been 20.
He was in crimnal history category Il, which woul d have gi ven him
a guideline range of 37-46 nonths. Person’s fifty-seven-nonth
sentence thus exceeded t he maxi num he coul d have recei ved based on
facts found by the jury. The court did not indicate what sentence
it would i nmpose under an advi sory gui deline schene. Therefore, we
concl ude that resentencing is required under Booker.

Accordingly, we affirmthe district court’s cal culation
of the guideline range. We vacate the sentence and remand for
resentenci ng consistent with Booker. On remand, the court should
consi der the guideline range, the other relevant factors set out in
the guidelines, and the factors set out in 18 U S.C A § 3553(a)
(West 2000 & Supp. 2005) before inposing sentence. W di spense
with oral argunent because the facts and |egal contentions are
adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED | N PART,
AND RENMANDED




