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PER CURI AM

M chael Burns pl eaded guilty to one count of distribution
of met hanphetamne, in violation of 21 U S.C. § 841(a)(1) (2000),
and was sentenced to 126 nonths in prison. Burns now appeals. H's

attorney has filed a brief pursuant to Anders v. California, 386

US 738 (1967), stating that, in her opinion, there are no

meritorious issues for review  Subsequent to the Suprene Court’s

decision in Blakely v. Washington, 542 U S. 296 (2004), counse
filed a supplenental brief asserting that Burns’ sentence viol ated
the Sixth Anmendnment under Bl akely. Burns later filed a pro se
suppl enental brief, contending that his sentence violated the Sixth

Amendnent under United States v. Booker, 125 S. C. 738 (2005). W

affirm Burns’ conviction but vacate his sentence and remand for

resentencing in |ight of Booker and Bl akely.

I
Pursuant to a witten plea agreenent, Burns pleaded
guilty to distributing methanphetam ne on April 29, 2002. The
transcript of Burns’ plea colloquy discloses full conpliance with
Rule 11 of the Federal Rules of Crimnal Procedure. Notably, he
admtted that he sold 1.03 grans of nethanphetamne to a
confidential informant. Burns stated that he understood that the

maxi mum sentence to whi ch he was exposed was twenty years and t hat



his sentence would be determ ned under the federal sentencing
gui del i nes.

Burns’ presentence report held him accountable for a
marij uana equival ency! of 151.37 kilograns, for a base offense

| evel of 26. See U.S. Sentencing Guidelines Manual 8§ 2D1.1(c)(7)

(2002). Two levels were added for possession of a firearm see
USSG § 2D1. 1(b)(1), and obstruction of justice, see USSG § 3Cl1.1

respectively. Wth an adjusted offense | evel of 30 and a cri m nal
hi story category of I1l, Burns’ guideline range was 12 to 151
nont hs.

At sentencing, Burns objected to the attribution to him
of sixty grans of nethanphetam ne about which Darrell Jones
testified before the grand jury, to one gramof the drug found on
Jones’ person, and to .67 granms found on Darrell Blankenship’s
person. Burns did not object to the attribution to him of the
wei ght of drugs that were involved in six controlled purchases,
including the April 29 sale to the informant, or to drugs that were
found in a cooler at his residence. The marijuana equival ency of
the drugs to which Burns did not object was 28.03 kil ograns.

The district court overruled the objection as to the

sixty granms of nethanphetam ne about which Jones testified,

! Controlled substances attributed to Burns as relevant
conduct included nethanphetam ne, marijuana, and oxycodone. The
wei ght of the oxycodone and nethanphetam ne was converted to a
mari j uana equi val ency.
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sust ai ned the objection to the nethanphetam ne that was taken from
Bl ankenshi p, and counted only .58 grans of the nethanphetanm ne t hat
was taken fromJones’ person. The marijuana equival ency for which
the court therefore held Burns accountable had no inpact on the
base of fense | evel, which remained 26

Burns conceded at sentencing that he possessed a firearm
in connection with his drug trafficking but disagreed that this
fact warranted the two-1evel increase under USSG § 2D1. 1(b)(1). The
district court overruled his objection, based in part upon the
testimony of Terry Wiite, Burns’ wife, who stated that Burns
obtai ned the gun to use as protection agai nst anyone who mght try
to steal drugs or drug proceeds.

Finally, the district court overrul ed Burns’ objectionto
the increase for obstruction of justice for threatening to harm
VWiite if she cooperated with authorities. VWiite testified that
Burns had beaten her in the past and that he threatened to harm her
if she incrimnated him A videot ape of Wiite, show ng bruises
that she once sustained at Burns’ hands, was admtted into
evi dence. The district court found that Wite was a credible
wi tness and that the increase was warranted.

The court concluded that Burns' offense | ever was 30 and
his crimnal history category was |11, for a guideline range of 121

to 151 nonths. Burns received a 126-nonth sentence.



I

Burns first contends that adm ssion of the videotape was
unduly prejudicial. This argunent is without merit. The Federal
Rul es of Evidence do not generally apply at sentencing. Fed. R
Evid. 1101(d)(3). Further, there is no Ilimtation on the
information about a defendant that a court nmy consider in
sentencing a defendant. 18 U.S.C. § 3661 (2000). Here, the
district <court acted appropriately when it permtted the
i ntroduction of the videotape. W note that, even wthout this
evi dence, Wiite’'s testinony was strong enough to establish that the

i ncrease for obstruction of justice was proper.

11

In both the formal supplenmental brief and Burns’ pro se
brief, Burns contends that his sentence violates the Sixth
Amendnent under Booker and Bl akely. In Booker, the Suprene Court
held that the mandatory guidelines schene which provided for
sentence enhancenents found by the court violated the Sixth
Amendnent . The Court renedied the constitutional violation by
severing and excising the statutory provisions that nmandate
sentenci ng and appell ate revi ew under the guidelines, thus nmaking
t he guidelines advisory. Booker, 125 S. C. at 746-48, 755-56

(Stevens, J.), 756-57 (Breyer, J.).



Subsequently, in United States v. Hughes, 401 F.3d 540,

546 (4th Cr. 2005), we held that a sentence that was i mposed under
t he pre-Booker mandatory sentencing schene and was enhanced based
upon facts found by the court, not by the jury or admtted by the
def endant, constitutes plain error that affects that defendant’s
substantial rights. In the qguilty plea context, reversal is
warranted when the sentence exceeds the nmaxi num al |l owed based on
the facts established by the plea or otherwise admtted by the
defendant and the record does not disclose what discretionary
sentence the district court would have inposed under an advisory
gui deline schene. |1d. at 546-47, 556.

Here, neither the indictnment nor the plea agreenent
identified the anmbunt of drugs involved in the offense. At the
plea colloquy, Burns admtted that he sold 1.03 grams of
met hanphetam ne to an informant on April 29, 2002. At sentencing,
he admtted that he should be held accountable for the April 29
control | ed purchase, the wei ght of nmet hanphetam ne involved in five
ot her controlled pur chases, and the weight of drugs
(et hanphet am ne, oxycodone, and marijuana) found in a cooler at
hi s resi dence. The marijuana equival ency of the drugs for which he
conceded responsibility results in a base offense level that is
mar kedl y | ess than that assigned at sentencing. Under Booker, this
error alone establishes that Burns’ sentence of 126 nonths stood

wel | above the properly cal cul ated gui deline range. In accordance
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wi th Hughes, we recognize this plain error, vacate the sentence,

and remand for resentencing.?

IV

Qur review of the entire record di scl oses no grounds for
reversal of the conviction, which we accordingly affirm Burns
sentence i s vacated as viol ati ng Booker, and the matter is renmanded
for resentencing. In accordance with Anders, we have exam ned the
entire record and find no other neritorious issues for appeal
This court requires that counsel informher client, in witing, of
his right to petition the Supreme Court of the United States for
further review |If the client requests that a petition be filed,
but counsel believes that such a petition would be frivol ous,
counsel nmay nove in this court for leave to wthdraw from
representation. Counsel’s notion nust state that a copy thereof
was served on the client. W dispense with oral argunent because
the facts and |legal contentions are adequately presented in the
materials before the court and argunment would not aid the

deci si onal process.

AFFI RVED | N PART;
VACATED AND REMANDED | N PART

2 As in Hughes, we express no criticismof the district court,
whi ch sentenced Burns in accordance with the law as it existed
prior to Booker.



