UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 03-6836

BRI AN LEE ROVE,
Petitioner - Appellant,

ver sus

DI RECTOR, DEPARTMENT OF CORRECTI ONS,

Respondent - Appell ee.

Appeal from the United States District Court for the Eastern
District of Virginia, at R chnond. Robert E. Payne, District
Judge. (CA-99-457-3)

Submitted: July 9, 2004 Deci ded: Septenber 24, 2004

Bef ore NI EMEYER, MOTZ, and SHEDD, Circuit Judges.

D sm ssed by unpublished per curiam opi nion.

Brian Lee Rowe, Appellant Pro Se. Steven Andrew Wtner, OFFICE OF
THE ATTORNEY GENERAL OF VIRA@ NI A, Richnond, Virginia, for Appellee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Brian Lee Rowe, a Virginia prisoner, seeks to appeal the
district court’s order dismssing his notion for reconsideration,
Fed. R Civ. P. 60(b). The district court construed Rowe’ s notion
as a successive 28 U. S.C. § 2254 (2000) petition. Rowe’'s notion,
however, alleged that the district court erred by failing to
conduct an evidentiary hearing before denying Rowe's § 2254
petition. Because this notion did not directly attack Rowe’s
conviction or sentence, but rather asserted a defect in the
collateral review process itself, it constituted a true Rule 60(b)

nmoti on under our decision in United States v. Wnestock, 340 F. 3d

200, 207 (4th Cir), cert. denied, 124 S.Ct. 496 (2003). To appeal

an order denying a Rule 60(b) notion in a habeas action, Rowe nust
establish entitlenent to a certificate of appealability. See

Reid v. Angelone, 369 F.3d 363, 368 (4th G r. 2004).

A certificate of appealability will not issue absent “a
substantial showi ng of the denial of a constitutional right.” 28
U S . C 8§ 2253(c)(2) (2000). A prisoner satisfies this standard by
denonstrating that reasonable jurists wuld find that his
constitutional clains are debatable and that any dispositive

procedural rulings by the district court are also debatable or

W ong. See Mller-El v. Cockrell, 537 US. 322, 336 (2003);

Slack v. McDaniel, 529 U S. 473, 484 (2000); Rose v. Lee, 252 F. 3d

676, 683 (4th Gr. 2001). Although we disagree with the district



court’s procedural ruling that Rowe’s notion was successive, the
record nonet hel ess denonstrates that Rowe’s notion is subject to
pr ocedur al bar . W previously denied a certificate of
appeal ability and dism ssed Rowe's appeal of the denial of his
habeas petition in 2001, in which Rowe suggested his case shoul d be

remanded for an evidentiary hearing. Rowe v. Director, No. 01-6559

(4th Cr. 2001). Principles of res judicata, see Andrews v. Daw,

201 F. 3d 521, 524 (4th G r. 2000), and |l aw of the case, see United

States v. Bell, 5 F.3d 64, 66 (4th Gr. 1993), therefore bar this

appeal. Moreover, Rowe’s notion, filed years after his appeal, was
not filed within a reasonable tine, as required by Rule 60(b). See

McLawhorn v. John W Daniel & Co., 924 F.2d 535, 537-38 (4th Cr

1991). These procedural deficiencies preclude granting a
certificate of appeal ability.

Accordingly, we deny a certificate of appealability, deny
| eave to proceed in forma pauperis, and dism ss the appeal. W
deny Rowe’s notion for appointnent of counsel. W deny Rowe’s
nmotion for oral argunent; the facts and |egal contentions are
adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.
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