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PER CURI AM

Bri an Danon Farabee filed a petition for wit of habeas corpus
under 28 U. S.C. 8§ 2254, challenging his conviction and sentence on
the grounds that (1) the prosecutor failed to disclose evidence
favorable to him (2) his prosecution violated his protection
agai nst doubl e jeopardy, and (3) he had been found not guilty by
reason of insanity in a prior proceeding and thus could not be
prosecuted under Virginia |aw The district court ruled that
Farabee’s clains were procedurally defaulted and dism ssed the
petition. A judge of this Court granted Farabee a certificate of
appeal ability to present the question whether Farabee s nental
i1l ness should excuse his procedural defaults. W conclude that
Far abee cannot denonstrate that his defaults actually resulted from
his nental illness, and we therefore affirm the ruling of the

district court.

l.

Far abee has suffered frompsychi atric probl ens since chil dhood
and first entered a psychiatric institution at the age of ten.
Over the last fifteen years, Farabee has received treatnent in nore
than twenty nental institutions. |n Novenber 1998, while a patient
at Eastern State Hospital, Farabee set fire to his bed sheets in a
sui cide attenpt. The Commonweal th of Virginia charged Farabee with

arson. In July 1999, after a psychiatric eval uation concl uded t hat



Farabee was nentally ill at the time of the arson, the state court
adj udged Farabee not gquilty by reason of insanity (“NGR").
Pursuant to Va. Code Ann. § 19.2-182.3 (Mchie 2004), the court
t hen ordered Farabee committed to Central State Hospital.?

Under Virginia law, the court that orders a defendant
committed to a state nental hospital nust hold a hearing twelve
months after the date of commtnent to determ ne whether the
def endant continues to need i npatient hospitalization. [d. 8§ 19.2-
182. 5. Based upon a psychiatric evaluation and any ot her evi dence
presented at the hearing, the state court nust (i) release the
acquitee from confinement if he does not need inpatient

hospitalization and does not neet the criteria for conditiona

Under § 19.2-182.3, a trial court nust commit a defendant
acquitted as NGRI if it finds that the defendant is nentally il
and i n need of hospitalization. This statute further provides that
“[t]he decision of the court shall be based upon consi deration of
the follow ng factors:

1. To what extent the acquitee is nentally ill or
mentally retarded, as those terns are defined in
§ 37.1-1;

2. The likelihood that the acquitee will engage in

conduct presenting a substantial risk of bodily
harm to other persons or to himself in the
foreseeabl e future;

3. The |ikelihood that the acquitee can be adequately
controlled with supervision and treatnment on an
out pati ent basis; and

4. Such other factors as the court deens relevant.”



release . . . ; (ii) place the acquitee on conditional release if
he neets the criteria for conditional release, and the court has
approved a conditional release plan . . . ; or (iii) order that he
remain in the custody of the Conm ssioner [of the Departnent of
Mental Heal th, Mental Retardation, and Substance Abuse Services] if
he continues to require inpatient hospitalization based on
consideration of the factors set forth in § 19.2-182.3.” Va. Code
Ann. 8§ 19.2-182.5(C). Pursuant to this statute, the state court
that commtted Farabee to Central State Hospital scheduled a
hearing for July 2000 to assess his condition, and after this
heari ng Farabee renmi ned in the custody of Central State Hospital.?

In the spring of 2000, Farabee was involved in physical
altercations with hospital staff at Central State Hospital. The
Commonweal t h char ged Farabee with two counts of nalicious woundi ng,
and on August 25, 2000, Farabee, wth the assistance of counsel,
pled guilty to these charges. In the course of his plea coll oquy,
Far abee stated that he understood the nature of the charges agai nst
hi mand that he was satisfied with the efforts of his counsel. The

prosecutor noted that Farabee had been adjudged NGRI in connection

The dissent cites the petitioner’s briefs to support its
assertion that the judge on Virginia s Ninth Judicial Crcuit Court
who initially coonmtted Farabee for the arson charge “found that

Farabee was still nentally ill.” Post, at 14. Although Farabee
requested permssion to supplenment the record with a docunent
purporting to establish this “fact,” that request was denied.

Further, the state has not had the opportunity to challenge
Farabee’ s assertion. W limt our recitation of the facts to those
actually contained in the record.
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with the 1998 arson charge but that there was no i ssue concerning
his conpetency to stand trial. J.A 46. According to Farabee’'s
counsel, a sanity evaluation had concluded that there was “not a
problem with [Farabee’s] sanity” at the time of the instant
offenses. J.A 46-47. A Virginia state court accepted Farabee’s

pl ea, specifically finding that Farabee “underst[ood] the nature of
the charges and the consequences of [his] plea[].” J.A 48. The
court then sentenced Farabee to consecutive twenty-year prison
terms but adjusted that sentence so that Farabee was required to
serve only three years and four nonths in prison. Farabee did not
appeal his conviction or sentence on the nmalicious wounding
char ges.

Two years | ater, on August 8, 2002, Farabee filed his initial
petition for wit of habeas corpus in Virginia state court.
Far abee argued that his conviction for malicious wounding was
unl awf ul because he had previously been adjudged NGRI and under
Virginia law, he could not be prosecuted for any offense while
mai ntai ni ng that status. Farabee requested an evidentiary hearing
on this claim The court dism ssed Farabee’s petition on the

ground that the clai masserted had not been presented to the trial

court or on direct appeal. See Slayton v. Parrigan, 205 S. E. 2d 680

(Va. 1974). Farabee did not appeal the dismissal of this initial

state habeas petition.



On Novenber 15, 2002, Farabee filed a second state habeas
petition. 1In addition to the NGRI claim Farabee alleged in this
petition that his conviction was unlawful because the prosecutor
failed to disclose informati on favorable to hi mand his prosecution
violated his protection against double jeopardy. Again, Farabee
requested an evidentiary hearing. The court dismssed this
petition on the grounds that it was untinely and successive under
Virginia |law. Farabee did not appeal this dismssal.

I n Decenber 2002 -- while his second state habeas petition was
still pending -- Farabee commenced this federal habeas acti on under
8§ 2254, attacking his conviction on the sane grounds he asserted in
state court. The nagistrate judge recomended that the petition be
di sm ssed because Farabee’s clains were procedurally defaulted.
Specifically, the magi strate judge noted Farabee’s (1) failure to
file a direct appeal of his conviction in state court, (2) failure
to appeal the dismssals of his state habeas petitions, and (3)
failure to file a separate habeas petition with the Virginia
Suprene Court. Notw thstandi ng Farabee’ s objections, the district
court adopted the magi strate judge’'s recomendati on and di sm ssed
Far abee’ s habeas petition. Farabee appealed this ruling and filed
an informal brief in this court. A judge of this Court granted a
certificate of appealability on the question whether Farabee’s

mental illness should excuse his procedural defaults.



.
A petitioner in state custody seeking federal habeas relief
nmust exhaust all remedies available in state courts. 28 U S.C. 8§
2254(b) (1) (A). To satisfy this exhaustion requirenent and avoid
procedural default, a petitioner “nust give the state courts one
full opportunity to resolve any constitutional issues by invoking
one conplete round of the State's established appellate review

process.” QO Sullivan v. Boerckel, 526 U. S. 838, 845 (1999).

To overcone a procedural default in a habeas proceeding, the
petitioner nust show “cause for the default and actual prejudice as
a result of the alleged violation of federal |aw, or denonstrate
that failure to consider the clains will result in a fundanenta

m scarriage of justice.” Coleman v. Thonpson, 501 U. S. 722, 749-50

(1991). The Suprene Court has stated that “cause for a procedural
default nust ordinarily turn on whether the prisoner can show t hat
sonme obj ective factor external to the defense i npeded [his] efforts

to conply with the State’s procedural rule.” Mrray v. Carrier

477 U.S. 478, 488 (1986). Exanples of such external inpedinents
include a factual or legal basis for a claim that was not
reasonably available, interference with the defense by governnent
officials, or constitutionally ineffective assistance of counsel.
Id. To establish actual prejudice, the petitioner “nust show not
merely that the errors . . . created a possibility of prejudice,

but that they worked to his actual and substantial disadvantage,



infecting his entire [proceeding] with error of constitutional
di mensions.” 1d. at 494. (internal quotations and enphasis omtted).
Assum ng that profound nental illness nay constitute cause to

excuse a procedural default in certain circunstances, see Thonas v.

Cunni ngham 313 F. 2d 934, 937 (4th Cr. 1963); cf. United States v.

Sosa, 364 F.3d 507, 512 (4th Cr. 2004), Farabee has not
denonstrated that any nental illness actually caused his procedur al
defaul ts. Al t hough Farabee points to facts suggesting that he
suffered from nental illness at particular points after his
conviction, those facts do not establish that his condition
rendered hi munabl e to exhaust his state court renedi es during the
appropri ate peri ods.

First, Farabee points to the fact t hat he was
institutionalized from Septenber 2000 to Novenber 2000, the period
during which he was required to file a direct appeal from his
conviction. According to Farabee, this fact is “direct evidence”
of his “nmental inconpetence at the time he was supposed to be
appeal ing his conviction.” Appellant’s Br. at 10-11. W di sagree.
Al though it is certainly true that Farabee was institutionalized
during the relevant period, that fact alone does not establish
Far abee’ s nental condition or describe his capacity to conply with
procedural requirenents in state habeas litigation. 1ndeed, under
Virginialaw, it is entirely possible that Farabee remained in the

custody of Central State Hospital sinply because he continued to



require inpatient hospitalization based on the |ikelihood that he
woul d engage in conduct posing a risk of injury to hinself or
others. See Va. Code Ann. § 19.2-182.5(C).%® Mreover, the record
shows that Farabee was exam ned and found to be both sane at the
time of the malicious woundi ng offenses -- in the spring of 2000 --
and conpetent to stand trial in August 2000.% G ven the fact that
Farabee was institutionalized during those periods as well, the
dissent’s claimthat the fact of institutionalization establishes
cause for a procedural default is sinply untenable.

Second, Farabee points to the fact that on March 14, 2001 --
during the tinme in which he should have been preparing a separate
habeas petition for the Suprene Court of Virginia -- he attenpted
sui cide by lacerating his arnms and eating glass and batteries. At
nost, this fact establishes that Farabee was in no condition to
prepare or file the petition on that date or in the several days

before and after that date. Farabee had two years fromthe date of

31t is sinply not the case, as the dissent suggests, that a
person conmitted to a nental hospital in Virginia nust remain
i nsane throughout the duration of his conmtnent. G ven the
specific provisions of 8§ 19.2-182.3, the nere fact of continued
conmi t nent does not establish the nature or characteristics of the
individual’s particular condition, much less his ability to
understand and appreciate the requirenents of state and federa
habeas |itigation.

‘During Farabee’'s August 2000 guilty plea proceedings, his
trial counsel represented to the court that “there is not a probl em
with the sanity,” J. A 46, and further stated that he had “a sanity
eval uation that says there wasn’t a problemwi th the sanity at the
time of these offenses,” J.A 47, i.e., while Farabee was comm tted
to Central State Hospital.



his conviction to file a habeas petition with the state suprene

court, and evidence of his condition on one particul ar day does not

establish that he was unable to prepare and file that petition

t hr oughout the two-year period allowed by | aw.

O her evi dence suggests that Farabee was able to prosecute his
state appeals. A Virginia court found Farabee conpetent prior to
the entry of his guilty plea, even after the prosecutor alerted the
court to the fact that Farabee had been adjudged NGRI in a prior
pr oceedi ng. That court made a specific finding that Farabee
“underst[ood] the nature of the charges and the consequences of
[his] plea[].” In his initial state habeas petition, Farabee
chall enged the lawfulness of his detention in a Departnent of
Corrections facility in light of his NGRI status. According to
Farabee, he could only be detained in a state nental health
facility. Farabee further noted that he had asserted simlar
claims in a civil rights conplaint under 42 U S.C. § 1983. In
connection with this initial state habeas petition, Farabee
specifically requested a “plenary hearing.” J.A 73. Farabee then
filed a second state habeas petition, asserting in addition to the
NGRI claim two federal constitutional clains. Far abee’ s
al l egations nmade specific reference to relevant Virginia statues
and federal constitutional provisions, and he offered reasons why
these clains were not offered in his first petition. Farabee al so

requested an evidentiary hearing in connection with this state
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habeas action. In sum it is clear fromthe record that during the
peri ods when Farabee was required to file a direct appeal, prepare
a petition for the state suprene court, and appeal the di sm ssal of
his initial habeas petition, he was able to prosecute his state
habeas actions in inportant respects.

Mor eover, Farabee’s <conduct of this federal litigation
suggests that he was conpetent to participate i n habeas proceedi ngs
during the period when he shoul d have appeal ed the di sm ssal of his
second state habeas petition. Farabee filed his 8 2254 petition in
Decenber 2002, before the state court dism ssed his second state
habeas petition. In the district court, Farabee filed a
substantive 8§ 2254 petition alleging various constitutional
violations in terns and with a degree of specificity indicating
careful preparation by a prison inmate. He also filed objections
to the magistrate judge's report and recommendati on and upon the
district court’s dismssal of the petition initiated this appeal
and filed an informal brief. Al of this evidence suggests that
Farabee’s condition was not uniformover tinme and that there were
times when he was able to prosecute this litigation. Gven this
evi dence, we conclude that Farabee has failed to denpbnstrate that
any nental illness actually caused his several procedura

defaults.?®

°Because we find that Farabee cannot denonstrate cause to
excuse his defaults, we need not consider the question whether he
can denonstrate actual prejudice.

11



The di ssent wonders what nore we require from Farabee. e
require nothing nmore than a showing that his nental illness

actually caused his procedural defaults. It is not enough for a

petitioner to showthat there existed at the tinme of his procedural
defaults certain conditions external to the defense; the petitioner
must show that those external conditions actually “inpeded [his]
efforts to conply” with procedural requirenents and t hus caused his
defaul t. Murray, 477 U.S. at 488. Far abee has presented no
evi dence establishing, for instance, that his nental illness
interfered with his ability to appreciate his litigation position
or to make rational decisions concerning the litigation during the

entirety of the relevant tinme periods, see Holt v. Bowersox, 191

F.3d 970, 974 (8th Cr. 1999), so that he was unable to consult
with counsel, file pleadings, or otherwise conply with state

procedural requirenents, see Malone v. Vasquez, 138 F.3d 711, 719

(8th Cir. 1998); see also Smith v. Newsone, 876 F.2d 1461, 1465

(11th Gr. 1989) (assumng that “a pro se habeas petitioner who
| acked the nental capacity to understand the nature and object of
habeas proceedings and to present his case for habeas relief in a
rational manner” could establish cause to excuse a procedural
defaul t). In the absence of such evidence, and considering the
fact that Farabee was able, despite his nental illness, to conply
with certain procedural requirenents in habeas litigation, we

cannot say that the district court erred when it rul ed that Farabee
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had not denonstrated cause to excuse his several procedural

defaul ts.

L.

Far abee has asserted that his nental illness constitutes cause
to excuse his several procedural defaults, but he has failed to
of fer any evidence to connect his nental state to those defaults.
Because Farabee has not shown that any nental illness actually
caused his failure to exhaust available state court renedies, we

affirmthe district court’s di sm ssal of Farabee’ s habeas petition.

AFFI RVED
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GREGCRY, Circuit Judge, dissenting:

Because Far abee has provi ded sufficient evidence of his nmental

incapacity, | respectfully dissent. As the majority recognizes,
Far abee has been in and out of nental institutions — nostly in --
since he was ten. I ndeed, he was institutionalized when he (1)

coonmitted the offense for which he was convicted, (2) pleaded
guilty, and (3) should have prepared and filed his direct appeal.
On July 21, 1999, Judge Sanuel T. Powell of Virginia’s N nth
Judicial Crcuit Court found Farabee Not Guilty by Reason of
Insanity. J.A 28-29. This Oder explicitly holds that Farabee
“remains under the jurisdiction of this court and shall not be
rel eased fromcustody and i npati ent hospitalization w thout further
Order of the court.” J. A 29. As Virginia admtted at ora
argunment, this order has not been |ifted. Rather, shortly before
his plea hearing, Judge Powel|l apparently found that Farabee was
still mentally ill and will remain committed after serving his jai

sentence. See Appellant’s Br. at 4, 11 n.4; Reply Br. at 3, 12.1
Thr oughout his conm t ment Far abee was gi ven powerful anti-psychotic
drugs with serious side effects.? Mdreover, during the tinme when

Far abee shoul d have prepared his subsequent |egal papers, he was

The majority notes that Judge Powell’s 2000 order is not in
the record. Ante at n.2. Yet given the plainly quoted | anguage of
the July 21, 1999 order, Virginia squarely shoul ders the burden of
showi ng that the order of nmental illness has been lifted. It has
not, of course, shown this.

Despite knowing that Farabee was a nental patient, the
sentenci ng judge never once inquired about Farabee’s nedications
nor noticed the N nth Judicial Circuit’s recent decision to
conti nue Farabee’s commtnent. See J.A 39-51.
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sent to the prison’s psychiatric unit because he attenpted suicide
by eating glass and batteries and slitting his wists.

| do not know what nore the majority wants from M. Farabee.
The majority concedes that nmental incapacity nay constitute cause
to excuse procedural default. Ante at 8 (citing Thomas V.

Cunni ngham 313 F.2d 934, 937 (4th Gr. 1963) and United States v.

Sosa, 364 F.3d 507, 512 (4th cir. 2004)). The mgjority, however,

finds that “Farabee has not denonstrated that any nental illness
actually caused his procedural defaults.” | d. | disagree.
Farabee’s procedural problens all arise from his failure to

directly appeal his sentence. But during the tine he had to file

this appeal he was commtted to Central State Hospital. Thus, the

maj ority woul d have us believe Virginia s extraordi nary proposition
that a person it deens of insufficiently sound mnd to |live outside
of a nental institution or, for exanple, transfer titleinland, is
si mul t aneously sane enough to properly prosecute appeals.?

Next, the mgjority concludes that M. Farabee’s nobst recent

suicide attenpt “[a]Jt nost . . . establishes that Farabee was in no

]3Inthe mpjority’s words, the claimis that Farabee coul d have
been kept conmitted sinply because of the possibility that *“he
woul d engage in conduct posing a risk of injury to hinself or

others.” Ante at 8 But a prisoner’s show ng of adjudged i nsanity
or involuntary conm tnment shoul d at | east set a strong, but perhaps
rebuttable, presunption of “profound nental incapacity.” Thi s
woul d again shift the burden to the state — plainly in a better
position than a nental patient — to establish that its ward was
somehow sinmultaneously conpetent to prosecute appeals but too
mentally ill to circulate with society.

15



condition to prepare or file the petition on that date or in the
several days before and after that date.” 1d. at 9. This, of
course, discounts the baseline fact that before, during, and
apparently after his suicide attenpt Farabee was adjudicated too
mentally ill to warrant punishment by a Virginia Crcuit Court
j udge. The mgpjority’s final argument is that Farabee could
prosecute his appeals “in inportant respects.” Ante at 11. But
this is textbook bootstrapping: | fail to see why the fact that

Farabee fil ed sonme procedurally i nproper briefs counts as evi dence

that he was sane enough to not excuse filing other procedurally
i nproper briefs.

Virginia cannot be allowed to have it both ways: it cannot
keep a man comm tted and sinultaneously claimthat he is perfectly
conpetent to tinmely represent hinself in appellate proceedings
within their courts. Such overreaching is sinply a synptomof the
sad conflation of prison and involuntary conmm tnent for treatnent
of nmental illness. Virginia essentially keeps Farabee in
i nescapable no-man’s land, <calling him too sane to excuse a
procedural error but not sane enough to live outside a nental
hospi tal . | can only conclude that such an approach violates

Far abee’ s due process rights. Accordingly, | dissent.
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