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PER CURI AM

Marc Webster was a Second O ficer aboard the USNS PECOS, an
oiler operated by civilian mariners. The oiler supports U S. Navy
ships. Wbster is African Anerican, and he served under a white
First OOficer, who in turn served under a white Captain. Wbster
unsuccessfully applied for pronotion to First Oficer in 1999. He
alleges racial discrimnation in violation of Title VII of the
Cvil Rights Act of 1964, 42 U S.C. § 2000e et seqg. (2000). More
specifically, he alleges that his failure to be pronoted was the
product of a racially hostile environnent which in turn produced
performance eval uations notivated by racial aninus. Second, he
all eges that the Pronotion Board itself was racially biased. For
the reasons that follow, we affirmthe district court’s rejection

of these cl ains.

I .

Included in the Navy Departnent's Mlitary Sealift Comrmand
(“M5C’), whose vessel s support conbatant Navy shi ps worl dw de, are
sone 35 civilian auxiliary ships. The ship relevant to this case,
the PECOS, was an oiler in the MSC. In ships |like the PECCS, the
“deck departnent” handles both cargo operations and navigation
Under the First Oficer of that departnent are tw Second
Oficers -- one for cargo and one for navigation -- and two third

mat es. Appel | ant Marc Webster, an African Anmerican, has served in



the MSC since starting as a seaman in 1980. He served aboard the

PECOS as Second Oficer in charge of cargo in 1998 and 1999.
According to Webster, his service on the PECOS was conprom sed

by the hostility directed at him by First Oficer Keller, a

Caucasi an. Webster clains that he had “never been treated with

such disrespect.” Wbster lists a nunber of events to denonstrate
the racially hostile work environment created by Keller. For
i nstance, Keller found Wbster “deficient for not filling out

reports nonthly, which were made on a quarterly basis under the
last First Oficer.” Keller criticized Wbster for “leaving keys
to the gun |l ocker in an unsecured area,” even though that was the

pl ace that “an authori zed person woul d know where to | ocate themif

necessary.” Keller wote up Webster as AWOL even though Wbster
had called with an excuse -- that he was rained in at the San
Franci sco airport -- and prom sed to catch the next standby flight.

Especially relevant to this case, Keller wote two pronotion
per formance eval uati ons that Wbster found unfair. The first cane
in Novenber 1998. Keller rated Webster excellent in 5 areas, good
in 4, and adequate in 3. He also wote the follow ng comment:

M. Wbster is an effective Oficer who perforns his

duties satisfactory. Hi s significant weakness are that

on | east two occasions he failed to carry out the Masters

orders in a tinmely mnner, tends to acts very

i ndependently wi thout keeping his supervisor infornmed.

Capt. Watson then revised these ratings downward, and wote:

M. Webster was presented this eval a nonth ago and has
refused to sign. He does not respond well to changing
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ci rcunst ances and conditions. M. Wbster is spending at
least 2 hr a week in nmy office receiving guidance.

The Navy observes that Wbster’'s nunerical evaluations are
conpar abl e to those he received on ot her ships before boarding the
PECOS. The Navy al so produced witten comments, simlar to those
guot ed above, from Wbster’s superiors on other ships.

Kel | er acknowl edged that after receiving criticism Wbster's
performance did inprove. Keller even noted that in August 2002,
when Webster relieved himfor 30 days as First Oficer, he found
everything in perfect order upon returning and that Wbster “did a
real good job.” 1n his Decenber 1998 eval uation, Keller recognized
i nprovenent in Wbster’'s perfornance. In one area he ranked
Webster as outstanding, in three as excellent, in five as good, and
in three as adequate. He wote:

M. Webster is an effective Oficer who perforns his duty

sati sfactory. Notable weakness are that he continues his

failure to conmuni cat e with hi s i medi at e

supervi sor
Capt. Watson again downgraded this -- two “excellents,” seven
“goods,” and three “adequates.” He wote:

M. Webster frequently focuses his energy and tine in the

wrong place. He was given this evaluation but failed to

sign it or return it prior to his departure from the

vessel. He needs to decide if he wants to be a “Seaman”

or sonething else then nove in that direction only.

Webster transferred fromthe PECOS on January 3, 1999.

Webster said that he went to the captain conplaining of the

negative conments in the two pronotion evaluations. The captain



all egedly responded that if Wbster did not sign the eval uations
and the captain did not forward them Wbster could “forget about
them” \Webster clains to have understood this to nean that the
eval uati ons woul d not becone a part of his record. Based on this
under st andi ng, Webster believed that he did not need to pursue any
further his attenpt to rectify the critical remarks set forth by
Keller in the eval uations. Thus, Webster did not utilize the
Equal Enpl oynment Qpportunity (“EEO) process.

Webster first | earned that the Pronotion Eval uati ons had been
placed in his file in April 1999, when the First O ficer Pronotion
Board net. Webster alleges that there was no correl ati on between
the candi dates’ scores on their performance eval uations and the
Board’'s ratings. He alleges that Board nenbers colluded to pronote
only those whom they wanted, wi thout regard to qualification, by
nam ng them “best qualified.” The bases for the decisions that
were made, he alleges, were nerely pretextual

The Navy, by contrast, enphasizes that the categories of
eval uati on were clearly announced beforehand. Whbster scored 61
out of a maxi mum 120; he was ranked 20th out of 26 candi dates. The
top twelve were ranked “best qualified,” eligible for immed ate
pronoti on. The | owest score anong them was 91. The remaining
applicants were ranked “qualified,” eligible for tenmporary but not
per manent pronotion as the need arose. The Navy al so shows that

Webst er had the | owest average of performance eval uations, yet was



still ranked 20th rather than 26th. Menbers of the Board |ater
testified in depositions that Wbster perfornmed well on deck, but
was weak in the adm nistrative conponents of the job. One noted
that “Chief Mate’'s a very -- it’s an admnistratively heavy
position . . . .7

Wen, in late April 1999, he learned that the negative
eval uations had been placed in his file, Whbster spoke to the
Af| oat Personnel Managenent Center (“APMC’) enpl oyee preparing his
pronoti on package to becone a First Oficer. He was directed to
the Merit Systenms Pronotion Board, and from there to the EEO
Ofice. The EEO official, Ms. WIson, acknow edged his conpl ai nt
about the biased evaluations. She says that she investigated the
denial of a “best qualified” rating. On the other hand, she noted
that Webster had “not clearly defined [the] bases” of his
all egations, so she requested that he clarify the conplaint.
Webst er never responded to this request. However, the Navy EEO
of fice dism ssed the charges on the grounds that they had not been
brought in a tinmely fashion. He appeal ed the dism ssal to the EECC
on June 1, 2001. On March 6, 2002, the EEOCC affirned the agency's
di sm ssal of Wbster’s conplaint. This was not Wbster’'s first
experience with the EEO system In 1985, he had filed an EEO
conpl aint based on his service in another vessel.

Webster filed his federal clainms in the U S District Court

for the District of Colunbia in October 2002; in March 2003, they



were transferred to the Eastern District of Virginia. Webst er
sought expungenent of the eval uations and a pernanent pronotion.

I n Novenber 2003, the district court granted the Navy’'s notion
for summary judgnment on all clains. Wbster appealed. W review
grants of summary judgnent under a de novo standard of review,

H ggins v. E. 1. Dupont de Nenmpurs & Co., 863 F.2d 1162, 1167 (4th

Cr. 1988), and we now affirmon all points.

.

Webster first argues that he presented a colorable claimof a
raci ally-notivated hostile work environnment that shoul d have been
tried to a jury. Because Capt. Watson misled himinto believing
that the pronotion evaluations by Keller would not go into his
personnel file, he argues that the Navy is estopped fromasserting
that the initial EEO charge was untinely. Assumng his claimcan
proceed, Wbster believes he has made a sufficient showing of a

racially hostile work environnent to reach a jury.

A
Webster’s adm nistrative renmedies were not tinely initiated,
and his claimis therefore barred. The district court noted that
Title VII requires a federal enployee to exhaust admnistrative
remedi es before comng to federal court. 42 U S.C. 8§ 2000e-16(c)

(2000); 29 C.F.R § 1614.407 (2004). The enpl oyee nust contact an



EEO counselor with his conplaint within 45 days of the alleged
discrimnatory event. 29 C.F.R 88 1614.105(a) (1) (2004).

Webster received the allegedly inproper evaluations in
Novenber and Decenber 1998, but did not contact the EEO counsel or
until late April 1999 -- sone 120 days afterward rather than the
required 45. The claim was therefore untinely. Wbster argued
t hat, because Capt. Watson allegedly told himthat he could “forget
about” the evaluations, the limtations period should be seen to
run from April 1999, when Wbster saw that the evaluations were
part of his record. Failing that, the limtations period should be
equitably tolled. W agree with the district court that the 45-day
peri od began upon receipt of the evaluations, and that equitable
tolling is not avail abl e here.

To avoid contraveni ng the 45-day rul e, Webster argues that he
di scovered the inclusion of the evaluations in his file only in
April 1999, and so the 45 days should begin then. The Iimtations
period begins to run from “the effective date” of the allegedly

di scrim natory personnel action. Jakubiak v. Perry, 101 F.3d 23,

26-27 (4th Gr. 1996). Here, that was when the evaluations were
i ssued. Arguing that it should instead run from Wbster’s
di scovery of themin his record is nothing nore than a request that
equity toll the Iimtations period because Wbster was m sl ed.
Equitable tolling is not available here. The district court

stressed that Whbster had previously filed an EEO conplaint (in



1985) and was therefore famliar with how the process worked and
what it dermanded of claimants. \Wbster, in other words, cannot
claimthat he did not understand how to pursue his rights, much
| ess that extraordinary circunstance prevented his doing so.

Nor can Webster conplain that his superiors tricked himinto
sl eeping on his rights. Capt. Watson had no reason to suspect that
Webster considered hinmself a victimof racial discrimnation. The
district court noted that Wbster’s only conplaint to the captain
was that Keller’'s evaluations were “unfair, negative, and
i naccurate,” not that they were discrimnatory. A superior can
hardly intend to del ay a conpl aint that he has no reason to believe
even exists. Under such circunstances, no equitable relief is

forthcomng. See Zografov v. V.A Md. Cr., 779 F.2d 967, 970

(4th Cr. 1985) (when cl ai mant does not explain to supervisor that
he is raising a discrimnation conplaint, equitable tolling not
avai l able if supervisor recomends a course of action other than
initiating the EEO process).

Rul es for bringing clains are specific for good reason -- nost
inportantly to bring pronpt resolution to both parties to a claim
We are not authorized to suspend those rul es absent efforts by the

adverse party to underm ne them English v. Pabst Brew ng Co., 828

F.2d 1047, 1049 (4th Gr. 1987). |If we invoked equitable tolling
for Webster, wth his evident know edge and experience in

protecting his rights, we could hardly apply the rules to others.
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Such consequences woul d, of course, fatally underm ne the rules,

and erode their utility in ensuring efficient clainms resolution.

B.

We note al so that Webster presents no evidence of a racially
hostile work environment. Keller may well have been a strict
supervisor, but the evidence does not denonstrate any racial
ani nus. It may be that he literally ran a tighter ship than
previous First Oficers, and it 1is possible that Wbster’'s
experiences on other ships led him to expect a nore flexible
approach to regul ations. But this is not enough to suggest raci al

nmoti vati on. Oncale v. Sundowner O fshore Servs., Inc., 523 U S.

75, 80 (1998) (“Title VII does not prohibit all verbal or physical
har assnent in the workplace; it is directed only at
‘discimnat[ion] . . . because of . . . [race].’”). W cannot junp
fromthe nere existence of criticismto the conclusion that the
criticismwas racially notivat ed.

| ndeed, Capt. Watson -- whom Webster has identified as an
honest broker -- consistently reduced the scores that Keller
assigned to Webster, basing that reduction on his own observati on.
Moreover, the evidence shows that when Wbster responded to
Keller’s high expectations, Keller rewarded him with praise and

better eval uations. These interactions cannot justify an inference
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that his criticisnms were pretextual and ai ned at Webster because of

his race.

L.

As to the Pronotion Board s decision, we simlarly agree with
the district court. Wbster alleges that his failure to be naned
anong the “best qualified” stemred from racial discrimnation
agai nst him by the Board. The district court concluded that
Webst er established a prinma facie case of discrimnatory refusal to

pronote, see MDonnell Douglas Corp. v. Geen, 411 U S. 792, 802

(1973); Carter v. Ball, 33 F.3d 450, 458-59 (4th Cr. 1994),

because those who were given the “best qualified” rating were
white. But it also found a “legitimte, nondiscrimnatory reason”

for the challenged action, Texas Dept. of Community Affairs v.

Burdi ne, 450 U. S. 248, 254 (1981), sufficient to rebut the prinma

facie case. See Dugan v. Al bemarl e County Sch. Bd., 293 F.3d 716,

721 (4th Cir. 2002). That reason was that Wbster’'s score in the
Board’ s revi ew process was substantially | ower than that necessary
to be rated as “best qualified.”

The district court found that Whbster failed to offer, in
response to the rebuttal of his prima facie case, any “evidence
from which a reasonable juror could conclude that the Board’ s
deci sion was nere pretext” for unlawful discrimnation. | ndeed,

the very basis on which Wbster asserts that the Board was
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arbitrary and discrimnatory works to his detrinent. Webst er
created an “average of averages by ranking” all candi dates before
t he Board. But Webster’'s score, under his own nethod, was the
| onest of all 26 candidates. The district court correctly observed
that the Board’'s rankings cannot therefore establish an inference
of discrimnation because, in ranking him higher than |ast, they
ai ded rather than prejudiced him Lacking any evidence of racial

di scrimnation, Webster’s claimnust fail.

| V.

The judgnent of the district court is in all respects

AFFI RVED.
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