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PER CURI AM
The Western York County Branch of the Nationa

Associ ation for the Advancenent of Col ored People and four of its
menbers (collectively, “the NAACP') filed this § 1983 action to
enjoin four individuals in the York County, South Carolina,
Solicitor’s Ofice and the York County Police Departnent
(collectively, “the defendants”) from depriving the NAACP and its
menbers of their First Anmendnent rights. The NAACP al |l eges that
t he def endants engaged i n a canpai gn of intimdation by questioning
NAACP nenbers at their honmes about the substance of an NAACP
meeting, following themin police cars, and attenpting to exclude
themfromthe courtroomduring the retrial of an African-American
charged with nurder. The district court awarded sumary judgnent
to the defendants. We conclude that the NAACP has produced
i nsufficient evidence of the |ikelihood of future irreparabl e harm

and therefore affirm

l.
W review the facts in the light nost favorable to the

NAACP, the nonnoving party. Mtsushita Elec. Indus. Co., Ltd. V.

Zenith Radio Corp., 475 U. S. 574, 587 (1986). On January 10, 2002,

the NAACP held an open neeting to discuss the pending retrial of
Sterling Spann, an African-Aneri can York County resi dent whose 1981

capi tal murder conviction and death sentence had been overturned by



the South Carolina Supreme Court in 1999. Spann, who had been
rel eased on bond pending retrial, attended the neeting along with
three nenbers of his legal team The night before the NAACP
nmeeting, York County Solicitor Tomry Pope and his deputy Kevin
Brackett sought a gag order in a tel ephone hearing to prevent Spann
and his lawers from publicly disclosing information about a
pol ygraph test that Spann had taken. The presiding judge in the
Spann case verbally ordered both sides to refrain from publicly
di scussi ng the pol ygraph information.

The next day, January 10, 2002, Brackett and Pope | ear ned
t hat the NAACP was planning to neet that night to di scuss the Spann
case. They directed Marvin Brown, head of the York County Milti-
Jurisdictional Drug Enforcenent Unit, to “get sonebody to go over”
to the neeting to “hear what they had to say.” J.A 232-33.
Brackett told Brown that he “wanted a bl ack person, a bl ack mal e or

femal e, a black officer,” and Brown ordered O ficer Terrell Harris,
who is African-Anrerican, to attend and observe the neeting in
pl ai ncl ot hes. J. A 328. At the neeting either Spann or an
i nvestigator on Spann’s defense team discussed the polygraph
evidence. The following day, Harris gave a witten report about
the neeting to Brackett and Pope.

Nearly one nonth later, on February 5, 2002, Brackett

again contacted Brown and told himto |ocate and question NAACP

menbers who attended the January 10 neeting. For the next several



days, certain of the defendants visited the honmes of seven or eight
NAACP menbers, including plaintiffs Josie Lowy, the NAACP Branch
Menber shi p Chairperson; Steve Love, the Political Action Chair; and
Phyllis Ward, the Freedom Fund Chair. These visits were usually
made w thout prior notification and sonetines occurred in the
evening. Harris wore a “Drug Enforcenent Unit” badge around his
neck during all of his visits. J.A 340-41. One of the visits
occurred on February 6, 2002, when Harris and Brown appeared at
Lowy’s hone unannounced at approximately 8:20 p.m Due to the
|ate hour, Lowy asked the officers to cone back the next day.
When the officers returned the next afternoon, they told Lowy that
they needed to question her “to be sure that no |laws had been
broken at the [January 10] neeting.” J.A 471. Solicitor Pope
hi msel f questioned Ward, asking her if the NAACP “felt like th[e
Spann] case was a racial thing.” J.A 599.
Many NAACP nenbers believed that the defendants

i nvestigation was creating an “atnosphere of intimdation.” J.A
574. Longtime NAACP nenber Ernestine Wight conpared it to a tine
when “[y]ou were al nost afraid to say that you were a nenber of the
NAACP.” J. A 687. Several nenbers expressed their concerns to the
Reverend Keith Hunter, the Branch President. Hunter and Love
arranged a neeting with Pope and Brackett on February 11, 2002. At
the nmeeting Hunter and Love formally asked the defendants to stop

intimdating NAACP nenbers. Pope and Bracket replied that the



gquestioning was a nhecessary part of their investigation into
“issues of jury tanpering or a violation of a gag order,” J.A
245, and asked Hunter and Love whether they were trying “to stack
the court roomw th African-Anericans” or “intimdate the jury” in
the Spann retrial, J.A 440-41. Pope and Brackett said they would
continue to send the police to interview NAACP nenbers and that an
officer had been dispatched to interview a nenber that sane
eveni ng.

About one week after this neeting, two NAACP nenbers
began to observe police vehicles followng them Branch Treasurer
Dorothy Wl lians noticed a marked Sheriff’'s car foll ow ng her after
she left the Wesley United Methodist Church where she had been
wor ki ng on NAACP busi ness. Hunter saw a bl ack sedan fol |l owm ng him
for extended di stances on three occasions. J.A 422-23. On the
third occasion Hunter pulled over to wite down the sedan’s |icense
pl ate nunber. The nunber belonged to a black, four-door Crown
Victoria assigned to Detective Tinmothy Smth of the York County
Sheriff’'s Ofice.

The defendants’ investigation of the NAACP nade it nore
difficult for the Branch to recruit new nmenbers. One prospective
menber said one reason she did not join the NAACP was that she
“didn’t want to join because . . . [of] the police com ng to NAACP

menbers’ houses.” J.A 711. |In the wake of the investigation, the



Branch has suffered a decrease in nmenbership and a decline in
attendance at general neetings.

On March 4, 2002, the venire was assenbled for jury
selectionin Spann’s retrial. During prelimnary questioning, Pope
and Brackett asked the court to require potential jurors to specify
whet her they were NAACP nenbers. The court deni ed the request, and
thereafter an enployee in the solicitor’s office placed Hunter
Love, and Ward on the potential wtness |ist. Nei t her Hunter,
Love, nor Ward had any personal know edge of the facts of the Spann
case, and none of them had been served with a subpoena or
questioned by any law enforcenent officer about the case.
Subpoenas were i ssued for all of the other witnesses on the state’s
wi tness list. Pope and Brackett maintain that they do not know or
remenber who placed Hunter, Love, and Ward on the witness |ist.
The only expl anation the defendants offer for why these three were
placed on the state’s witness list is that “[i]t may have had
sonmething to do with the change of venue notion or mtigation
evidence in the penalty phase of the trial.” Brief for Appellees
at 23. Once on the witness |list, Hunter, Love, and Ward woul d have
been excluded from the courtroom for the duration of the Spann
retrial. (There was no retrial because Spann pled guilty.)

The NAACP, Hunter, Love, Lowy, and Ward invoked 42
U S C 8 1983 to sue Brackett, Pope, Brown, and Harris, in their

of ficial and personal capacities. The plaintiffs seek a permanent



i njunction prohi bi ting t he def endant s from questioning,
t hreat eni ng, or detai ning NAACP nenbers in connection with | awful
activities protected by the First Amendnment. The district court
granted sumary judgnment to the defendants on the basis that the
NAACP had not produced sufficient evidence (1) that the defendants
had violated their constitutional rights or (2) that the NAACP

m ght suffer future irreparable harm The NAACP appeal s.

.
Summary judgnent is appropriate when there i s no genui ne
issue of material fact, and the noving party is entitled to
judgnment as a matter of law. Fed. R Gv. P. 56(c). W review a

grant of sunmmary judgnent de novo. H ggins v. E.I. DuPont De

Nenours & Co., 863 F.2d 1162, 1167 (4th Cir. 1988). The NAACP

argues that the defendants, by nonitoring its neetings and
interviewing and tailing its nmenbers, engaged in a canpaign of
harassnment and intimdation that violated the First Amendnment
rights of the organization and its nmenbership to free association
and to recruit new nenbers. The defendants reply, in essence, that
their actions were part of a legitimte investigation into the
possi ble violation of a court order. The NAACP al so argues that
the office of the solicitor’s placenent of Hunter, Love, and Ward
on the state’s witness list for the Spann retrial deprived these

individuals of their First Amendnment right to attend crim nal



trials. The solicitor’s office responds to this troubling incident
by saying that sonmeone in the office, whose identity is unknown,
pl aced these nanes on the list, and “[i]t may have had sonething to
do with the change of venue notion or mitigation evidence in the
penalty phase of the trial.” Brief for Appellees at 23. These
di sputes need not be resol ved, however, because the NAACP has not
proffered evidence to denonstrate that future violations of the
constitutional rights of the organization and its nenbers are
likely to occur, and such a showing is a prerequisite for obtaining

injunctive relief. See Gty of Los Angeles v. Lyons, 461 U. S. 95,

111 (1983). Specifically, the plaintiffs nust show “(1) that it is
likely that they again will find thenselves in the same or simlar
circunstances giving rise to the allegedly unconstitutional
conduct; and (2) that it is likely that they again wll be
subjected to the allegedly unconstitutional conduct.” Travelers

Social dQub v. Pittsburgh, 685 F. Supp. 929, 932 (WD. Pa. 1988).

In addition, “the need for a proper balance between state and
federal authority counsels restraint inthe issuance of injunctions
agai nst state officers engaged in the adm nistration of the States’
criminal laws in the absence of irreparable injury which is both
great and imedi ate.” Lyons, 461 U S. at 112. The NAACP contends
that the evidence establishes an issue of material fact wth
respect to the likelihood of future irreparable harm because the

organi zation will continue to take an active role in advocating for



the rights of African-Anerican defendants in crimnal cases and
because Pope and Brackett have said that they would continue to
i ntervi ew NAACP nenbers. These facts, however, are not enough to
denonstrate that future harmis likely.

First, while it is a given that the NAACP will continue
to advocate for the rights of African-Anmerican defendants in
crimnal cases, the organi zation has not shown that it is likely
that it will again find itself in circunstances the sane as or
simlar to this case. There is a dispute over whether the
defendants’ investigation was part of a legitimte | aw enforcenent
effort or was used as a pretext to harass the NAACP, but it is
undi sputed that the defendants’ conduct began in response to the
court order prohibiting Spann’s defense team from di scussing the
results of a pol ygraph exam nation. The Western York County Branch
of the NAACP s advocacy for the rights of an African-Anerican
defendant in a case involving a gag order presents an unusua
circunstance. The NAACP has produced no evidence that it has been
subj ected to harassnent or investigation due to its advocacy in
ot her cases.

The def endants have of fered a dubi ous expl anati on for the
pl acenent of the nanmes of Hunter, Love, and Ward on the w tness
list for Spann’s retrial, but (this case aside) there is no
evidence that the solicitor’s office has mani pul ated witness lists

inthe past, or is likely to manipulate themin the future, to keep

10



i nterested NAACP nenbers fromattending trials. The NAACP has nade
only one allegation of police m sconduct occurring after the Spann
case concluded, and this allegation is insufficient to create a
genui ne issue of mterial fact. Specifically, the organization
all eges that on January 9, 2003, a police officer parked in an
unmar ked vehi cl e at the Wesl ey United Met hodi st Church for at | east
an hour. \When NAACP (and church) nenbers approached the car to
determne why it was in the church parking lot, the officer said he
was “trying to clean up the drugs in [the] comunity.” J.A 722A
Deputy Sheriff J. M Ligon stated in an affidavit that he was the
of ficer parked in the church |l ot that day, and he was there waiting
to assist in a search with his drug dog. He said, “I did not know
the name of the church at the tinme . . . . The only reason | was
at the church parking ot was to be in close proximty to the
| ocati on where the narcotics surveillance teamwas goi ng to execute
a search warrant.” J.A 723. There is no evidence suggesting that
Deputy Ligon’s account is inaccurate, and, in light of Ligon’s
reason for parking in the church lot, his statenent that was
“trying to clean up the drugs” is a straightforward expl anation for
his presence; it does not suggest an attenpt to intimdate. In
sum the NAACP has not produced evidence that it is likely to find
itself in future circunstances simlar tothose inthis case. See,

Lyons, 461 U. S at 111.
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Second, there is a lack of evidence that the NAACP wi ||
continue to be subjected to the alleged unconstitutional conduct.
Al t hough Pope and Brackett said they would continue to interview
NAACP nmenbers, their statenent was limted to interviews relating
to the NAACP neeting involving the Spann retrial. Because the
NAACP can not show a sufficient likelihood that it and its nenbers
will be subjected to future violations of their constitutional
rights, the defendants are entitled to sumary judgnent.

Accordingly, the district court’s order awardi ng sunmary
judgment to the defendants is affirned.

AFFI RVED

12



