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NI EMEYER, G rcuit Judge:

Maurice Bessinger and his business, Piggie Park
Enterprises, |Incorporated, which operates barbecue restaurants in
South Carolina and manufactures barbecue sauce and related
products, commenced ni ne separate actions in South Carolina state
court against food chain retailers that had ceased purchasi ng and
offering for sale plaintiffs' barbecue products. |In several of the
actions, plaintiffs al so sued individual store managers who carried
out their stores' orders and renoved plaintiffs' barbecue products
fromstore shelves. Each of the conplaints purported to allege a
violation of the South Carolina Unfair Trade Practices Act
("SCUTPA"), S.C. Code Ann. 8 39-5-10 et seq., based on the
contention that the defendants' discontinuation of carrying
plaintiffs' products was an unfair trade practi ce.

The plaintiffs' conplaints alleged that in July 2000,
when the Confederate battle flag was |lowered fromthe top of the
South Carolina capitol building, Bessinger began flying the
Confederate battle flag at his restaurants. Wthin a nonth, an
article appeared in The State newspaper that was extrenely critical
of Bessinger for flying the flag and for distributing religious
literature at Bessinger's restaurants that the newspaper alleged to
be controversial in nature. Follow ng The State newspaper article,
a series of news nedia stories appeared both in print and on radio

and television "concerning [the nedia' s] perception of Plaintiff
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Bessinger's political and religious views with special enphasis on
the Confederate Battle Flag controversy.™ Following this
publicity, defendants renoved plaintiffs' products from store
shel ves and di sconti nued selling their products. As the conplaints
all eged, "[t]he sole reason that Plaintiffs' products were renoved
by the Defendants in this case was because of Plaintiff's
i ndi vidual political and religious views as expressed by him and
publicized in the nedia.” The plaintiffs claim that the
defendants' retaliation against plaintiffs for their exercise of
free speech was an unfair trade practice that violated SCUTPA. The
plaintiffs demanded in the aggregate $45 nmillion in conpensatory
damages, as wel |l as trebl e danages, punitive danages, and attorneys
f ees.

In the five actions agai nst Food Lion, Inc., Wnn-Dixie,
Inc., Samis Club, Inc., Wal-Mart Stores, Inc., and Harris Teeter,
Inc., respectively, the defendants renoved the cases to federa
court based on diversity jurisdiction conferred by 28 U.S.C. § 1332
and filed notions to dismss the conplaints under Federal Rule of
G vil Procedure 12(b)(6). In the Food Lion, Wnn-Di xie, and Harris
Teeter cases, the plaintiffs in turn noved to remand the cases to
state court because the store nmanagers, who were also naned
def endants, were South Carolinacitizens, thus destroying diversity

of citizenship, the essential condition for diversity jurisdiction.



The district court denied the notions to remand and granted the
defendants' notions to dismss under Rule 12(b)(6).

Appl yi ng the "fraudul ent joi nder doctrine," see Mayes V.

Rapoport, 198 F.3d 457, 461 (4th Cr. 1999); Marshall v. Mnville

Sales Corp., 6 F.3d 229, 232-33 (4th Cr. 1993), the district court

di sregarded the citi zenship of the store nanagers because t here was
no possibility that the plaintiffs would be able to establish that
t he managers were |iabl e under SCUTPA. The court observed that the
managers "did not commt, participate in, direct or authorize the

corporate decision to discontinue the plaintiffs' products.” Wth

t he managers' citizenship disregarded, the court concluded that it
had jurisdiction under 28 U S.C. §8 1332 and accordi ngly denied the
plaintiffs' notion to remand.

On the question of whether the plaintiffs' conplaints
stated a cl ai munder SCUTPA upon which relief could be granted, the
district court concluded (1) that the plaintiffs' allegations that
the defendants discontinued selling plaintiffs' products in
retaliation against plaintiffs' speech did not allege an "unfair
act," as required by SCUTPA, and (2) that the defendants' alleged
retaliation did not adversely affect nenbers of the public, also as
requi red by SCUTPA. The district court reasoned that while the
plaintiffs retained the right to speak out as they had done, the
def endants retained the right to exercise their freedomnot to sel

plaintiffs' products. In addition, the court concluded that the
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exercise of these rights by the respective parties did not
adversely affect the public but rather benefited it. As the court
expl ai ned,

the vendor is free to express his views; the store is

free not to do business with the vendor based on those

views; and the custoner is free not to patronize the

store because it no longer sells the vendor's product.

Such free market interaction benefits rather than harns

the public interest.
Accordingly, the district court entered judgnent in favor of the
defendants in each of the five actions on Novenber 24, 2003. From
t hese judgnents, the plaintiffs appeal ed.

We have carefully reviewed the record and consi dered the

argunments of the parties' <counsel in their briefs and oral
argunents, and at bottom we agree with the district court.

Accordingly, for the reasons given by the district court in its

opinion filed in each of the five actions, see Bessinger et al. v.

Food Lion, LLC et al., No. 03-Cv-2828 (D.S.C. Nov. 20, 2003);

Bessinger et al. v. Wnn Dixie, Inc. et al., No. 03-CV-2874 (D.S. C

Nov. 20, 2003); Bessinger et al. v. Samis Club, Inc. et al., No.

03-CVv-2807 (D.S.C. Nov. 20, 2003); Bessinger et al. v. WAl-Mrt

Stores, Inc. et al., No. 03-Cv-2810 (D.S.C. Nov. 20, 2003); and

Bessinger et al. v. Harris Teeter, Inc. et al., No. 03-CV-3153

(D.S.C. Nov. 20, 2003), we affirm

AFFI RVED



