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PER CURI AM

The dispute at issue in this appeal arose fromnmulti-district
l[itigation (“MDL”) involving current and former Honda deal ers who
sought redress against Anerican Honda Mtor Conpany, Inc.
(“Anmerican Honda”), anong other defendants, for fraudul ent sales

and di stribution schenmes. See generally Inre Anerican Honda Mot or

Co. Dealerships Relations Litig., 941 F. Supp. 528, 534-35 (D. M.

1996). On Cctober 9, 1998, the district court for the District of
Maryland entered an “Order of Final Settlenent Approval and
Judgnent of Dismssal of Settled Cdains” (the “Settlenent

Agreenment”) in connection with the MDL. See In re Anerican Honda

Mot or Co. Deal erships Relations Litig., 315 F. 3d 417, 432 (4th Cr.

2003) . Plaintiffs R chard Lundgren, Inc. and Bernardi’'s, Inc.,
bot h Honda deal ers and parties to the MDL, contend that American
Honda’s decision to open a Honda dealership in Wstborough,
Massachusetts, near their dealerships, violates the Settlenent
Agr eenment , which expressly prohibits Anerican Honda from
retaliating against any Honda deal er because of that dealer’s
participation in the MDL. The district court denied plaintiffs’
nmotion for a finding of retaliation. W affirm concluding that

the district court’s factual findings were not clearly erroneous.



l.

In 1994, Lundgren brought an action in Mssachusetts state
court to prevent Anerican Honda from awarding a dealership in
West bor ough, Massachusetts, which is located in the sane vicinity
as Lundgren’ s deal ership. The state court enjoined the opening of
t he deal ership, concluding that “the intended creation of a new
dealership in Wstborough was not based on any carefu
consideration of relevant market data at the tine, and was hence

arbitrary.” R chard Lundgren, Inc. v. Anerican Honda Mtor Co.

No. 921091, 1994 WL 879478, at *5 (Mass. Superior C. Sept. 1994).

In May 1995, WIliam G een becane the manager of Anerican
Honda’ s Mar ket Pl anni ng Departnent (“Marketing”), which is charged
with “ensur[ing] that Honda is properly represented in autonobile
mar ket s by having a sufficient nunber of dealers, dealers that are
properly located, and facilities that are conpetitive.” J.A 1677.
Green testified that when he took this position, Marketing' s 1995
agenda al ready included plans to eval uate several specific narkets
that were potentially suitable for new deal ershi ps. One of the
pendi ng market studies was the “Wrcester Miltiple Point Market
Study,” which covered the Wstborough area. J.A 1109. G een
indicated that, in his capacity as departnment nanager, he had the
authority to discontinue the Wrcester Study or any other market
study included on the agenda. In June 1995, however, after

reviewing sales data related to the W ircester market, G een



concluded that it was a “viable study” and that it should nove
forward

Mar keti ng conpl eted the Wircester Study in the fall of 1995,

finding that the “Wrcester Metro  market was severely
underperformng.” J.A 1103. The basis for this conclusion was
t hreef ol d. First, the data suggested that “Honda s narket

penetration | agged significantly behind the expected perfornmance
| evel s” as conpared to an adj acent Boston-area market and Honda’' s
nati onal performance. J. A 1103-04. American Honda s market
penetration of the Wrcester market was only 73% of its nationa
mar ket penetration |level and only 57.91% of that achieved in the
adj acent | ocal market of North Boston. Second, the data suggested
that “Toyota dom nated the Wrcester Metro market to a far greater
degree than it domi nates Honda on a national or zone level” in
terms of market share, percentage of retail registrations, total
industry registrations, total conpetitive segnent registrations,
and retail conpetitive segnment registrations. J.A 1104. Finally,
the data gathered by Marketing reflected that Anerican Honda
suffered substantial |ost sales opportunities--calculated by
determ ning the nunber of Honda registrations in the Wrcester
market attributed to Honda dealers operating outside of the
Worcester market and adding it to the deficit existing between the
mar ket penetration of the Wrcester market and the North Boston

mar ket .



Based on the market data yielded by the Wrcester Study,
Mar keti ng recomrended t hat i nprovenents be nmade both to Lundgren’s
deal ership and that of The Honda Store, a dealership in the
Worcester market that did not join the MDL. Mar keti ng al so
recommended that Anmerican Honda create an “open point,” i.e.,
establish a location for a new deal ership, in Wstborough. The
mar ket study consi dered ot her | ocations within the Wrcester market
but concl uded t hat West bor ough presented t he best | ocati on based on
a nunber of factors, including passenger vehicle registration data,
popul ati on esti mates for 1995 and 2000, and the projected househol d
i nconme i n West borough for 1995 and 2000. The Wbrcester Study al so
i ncluded an anal ysis of the extent to which the creation of a new
deal ershi p i n West borough woul d af fect exi sting Honda deal er shi ps,
but found it “unlikely” that there would be “any net inpact on the
existing . . . dealerships.” J. A 1106. |In January 1996, Anerican
Honda presented the details of the Worcester Study, including the
recomendation for a new deal ership, to the existing Honda deal ers
operating within the Wrcester nmarket.

In early 1998, Anerican Honda issued a Letter of Intent
(“LA”) to Mark Ragsdal e and Robert Avolizi, awardi ng themthe new
deal ership in Westborough. In March 1998, pursuant to a
Massachusetts statutory requirenent, American Honda formally
notified area Honda dealers of the new Wstborough |ocation.

Plaintiffs protested under the Mssachussetts statutory schene



governi ng manufacturer-dealer relations. See Mass. CGen Laws ch.
93B, § 4(3)(1).

In April 1998, Anerican Honda brought a declaratory judgnent
action in the United States District Court for the District of
Massachusetts, seeking a preenptive ruling that neither Lundgren
nor Bernardi’s had standing to protest under 8 4(3)(1l) because
nei t her deal ership was | ocated within the “rel evant market” of the
proposed deal ership. Plaintiffs asserted counterclains, arguingin
part that Anerican Honda’s addition of the new deal ership was
retaliatory conduct that violated the general provisions of § 4 of
t he Massachusetts statute. The federal court in Mssachusetts
concluded that plaintiffs | acked standi ng to protest the opening of
t he new deal ership under 8 4 of the statute because they did not
operate within the “relevant market area” under 8§ 4(3)(1). See

Anerican Honda Motor Co. v. Bernardi’'s, Inc., 113 F. Supp. 2d 58,

59, 62 & n.6 (D. Mass. 1999). The First Grcuit Court of Appeals
then certified the “rel evant market” issue to the Suprene Judici al

Court of Massachusetts. See Anerican Honda Mdtor Co. .

Bernardi’s, Inc., 198 F.3d 293, 294-96 (1st G r. 1999).

I n Novenber 1999, as the parties awaited a decision fromthe
First Crcuit, plaintiffs proceeded to the D strict of Maryland,
whi ch retained jurisdiction over issues relating to the MOL and t he
Settlenment Agreenent, and filed a notion seeking a finding that

American Honda's decision to open the Wstborough dealership



constituted retaliation for their participation in the ML, in
violation of the Settlenent Agreenent. Anerican Honda based its
opposition largely on the theory that plaintiffs’ notion could
“derail or seriously delay ongoing litigationin. . . the District
of Massachusetts,” and would create “duplicative proceedings” in
the District of Maryland. J.A 484. The district court for the
District of Maryland declined to nake any findings on retaliation
and concluded that the litigation in Massachusetts shoul d proceed.
Subsequent |y, the Suprene Judicial Court of Massachusetts rejected
the interpretation of “rel evant nmarket” adopted by the District of

Massachusetts, see Anerican Honda Mdtor Co. v. Bernardi's, Inc.

735 N E.2d 348, 350 (Mass. 2000), and the First GCrcuit then
remanded for reconsideration in |light of the guidance provi ded by

the state court. See Aneri can Honda Motor Co. v. Bernardi’'s, Inc.,

235 F.3d 1 (1st Cr. 2000). Utimately, the result was the sane
because the federal district court in Massachusetts concl uded t hat,
even under the new interpretation of “relevant nmarket area,”

plaintiffs |acked standing to protest. See Anerican Honda Mbtor

Co. v. Bernardi’s, Inc., 188 F. Supp. 2d 27 (D. Mass. 2002), aff’d,

314 F.3d 17 (1st Gir. 2002).

1.
In March 2003, plaintiffs renewed their notioninthe District

of Maryland for a finding that Anerican Honda s decision to open



the Westborough dealership was retaliatory, in violation of
Par agraph 3.1(b) of the Settlenment Agreenent, which states that:
Wi |l e expressly contesting the veracity of any Claimfor
Retaliation, the Honda Defendants represent that they
shall not engage in any retaliatory or discrimnatory
conduct against a Settling Class Menber as a result of a
dealer’s participation in litigation against the Honda
Def endants or status as a Settling Cass Menber.
J.A. 102-03. Paragraph 1 of the Settlenent Agreenment defines
“Claimof Retaliation” as “any claim allegation or assertion of a
Settling Cass Menber . . . assert[ing] that the Honda Defendants
have engaged in wongful conduct directed at the Settling C ass
Menber because of that nenber’s status as a litigating deal ership.”
J. A 98.

The district court applied a burden-shifting analysis simlar

to the MDonnell -Dougl as framework used in Title VII cases, see

Price v. Thonpson, 380 F.3d 209, 212 (4th Cr. 2004), and the

parti es have not questioned this approach to the applicabl e burdens
of proof, either below or on appeal. Under this schene, the

plaintiff mnust establish a prima facie case of retaliation by

showing that he *“engaged in protected activity, that [the
defendant] took adverse action against him and that a causal
rel ati onship existed.” Id. The burden then shifts to the
def endant, who nust “establish alegitinmate non-retaliatory reason”
for its actions. 1d. Finally, the plaintiff bears the burden of

showi ng the “proffered reasons are pretextual.” 1d. Wthin this



anal ytical framework, the district court made its factual findings,

whi ch we now review for clear error.

A
The district court concluded that plaintiffs established a

prima facie case of retaliation, and Anerican Honda does not

challenge this conclusion. Briefly summarized, plaintiffs’
evidence of retaliation focused on three argunents. First,
plaintiffs clainmed that Anerican Honda's decision to add a
deal ership in Westborough was inconsistent with its nationw de
freeze on new deal erships during that tine. Plaintiffs presented
evi dence that, between August 1995 and July 1998, Anerican Honda
i ssued only seven LO's to proposed deal ers nati onwi de, and only one
of those deal ers actually began doi ng busi ness. Moreover, two of
these LO s covered t he West borough and Norwood ar eas, both of which
are in close proximty to plaintiffs, while all of the other LOs
i nvol ved open points in different states, with no two proposed
| ocations in the sanme state. Second, plaintiffs argued that
American Honda was particularly displeased with themin [ight of
their considerable litigation history with American Honda. Third,
plaintiffs asserted that the market data conpiled in the 1996
Wrcester Study and used to support the opening of a new
West borough dealership was stale by the tine Anerican Honda

formally notified plaintiffs of the new deal ership. Plaintiffs

10



argued that because Anerican Honda did not do another study of
mar ket conditions in 1998, it had no factual support for its
position that the market required another deal ership.

In response, American Honda offered its legitinmate,
nonretal iatory business justification for opening the Wstborough
deal ership -- the Wrcester market was underperform ng. In support
of its position, American Honda submtted the Wrcester Study.
Additionally, American Honda presented evidence that Marketing
continued to evaluate data for the Wrcester market on an on-goi ng
basis after the formal market study was conpleted in 1996. Based
on the sane factors included in the formal Wrcester Study, G een
concl uded that the Honda deal ershi ps continued to underperformin
the Worcester market each year, up to and including the end of 2002
when this matter was submtted to the district court. Anerican
Honda also offered Geen’s affidavit to rebut plaintiffs’ claim
that, in 1998 when it officially announced plans for the
West bor ough deal ershi p, Anmerican Honda had essentially put a hold
on the opening of new deal erships elsewhere in the country.
According to Geen's unrefuted affidavit, beginning in 1995,
Mar keti ng conducted “approximately 62 detailed market studies,”
half of which resulted in a recommendation that American Honda
create an open point. J.A 1107. As of early 2003, new Honda

deal ershi ps had been opened in twelve of these nmarkets.

11



Based on these subm ssions, the district court concluded that
Amer i can Honda est abl i shed a sati sfactory nonretaliatory reason for
openi ng the Wstborough deal ershinp. Thus, the district court
indicated that, in order to succeed, plaintiffs would “have to
prove that . . . [the Wircester Study was] pretextual” by attacking
the reliability of the report or providing convincing “evidence of
subjective retaliatory intent.” J.A 1327. Cf. Price, 380 F. 3d at
212 (“[T]he plaintiff can prove pretext by showing that the
explanation is unworthy of credence or by offering other forns of

circunstantial evidence sufficiently probative of retaliation.”

(alteration and internal quotation marks omtted)).

B

In attenpting to show pretext, plaintiffs enphasized that
neither Geen, who headed Marketing when the narket study was
conducted and was deposed as Anerican Honda’ s corporate designee
under Rule 30(b), nor other executives, such a Vice-President
Ri chard Colliver, were able to explain howor by whomthe Wrcester
Study was placed on the 1995 agenda. Because Anerican Honda was
not able to provide a definitive explanation, plaintiffs argued
that the only reasonable inference, in light of the timng of the
study and the troubled relationship that existed between the
parties, was “that Honda's decision to do so was notivated by

retaliation.” Brief of Appellants at 39.

12



The district court disagreed, however, noting that the
Worcester Study was placed on the agenda before Lundgren and
Bernardi’s becane MDL plaintiffs and that any retaliation for the
pre-MDL litigation was “beyond [the court’s] jurisdiction.” J.A
1977. Green’s decision that the Wrcester Study should proceed
al so occurred prior toplaintiffs joining the MDL. And, plaintiffs
fail to highlight any record evidence contradicting Geen's
testimony that he was unaware of plaintiffs’ MDL status until after
the Wbrcester Study was conpl et ed. We cannot conclude that the
district court’s failure to find pretext based on this evidence was

clearly erroneous.

C.

Plaintiffs’ next major pretext argunment attacks the Wrcester
Study as flawed because it used an unfair conparative market--the
affluent, inport-receptive North Boston market--as its benchmark
for assessing narket penetration. The North Boston nmarket,
plaintiffs argue, was created by dividing the Boston netro market
at a line where Honda’'s narket penetration began to decrease
Rel yi ng on an affidavit fromDr. Ernest Manuel, the deal ers’ expert
econom c witness in prior Honda litigation, plaintiffs contend that
the creation of the North Boston narket was unprecedented and
designed to ensure that the Wircester market conpared poorly. Dr.

Manuel indicated that he reviewed narket studies produced by

13



Areri can Honda and found that only two -- the Boston market study

(at issue in Anerican Honda Motor Co. v. Clair International, Inc.)

and the Worcester Study -- used but a portion of a netro nmarket as
a benchmark. Green, who also testified in the dair litigation

indicated that Anerican Honda used a split netro market for
pur poses of studying market penetration for Mam /Ft. Lauderdale,
San Franci sco, and Los Angel es. Anerican Honda al so presented the
affidavit of Jim Anderson, its expert witness in economcs, who
expl ained that splitting a large netropolitan market for purposes
of conparison is not unconmon anong aut onobi |l e manuf acturers when
there is inadequate representation in a sizable area within the
metro market. | n Anderson’s opinion, using the North Boston market
as a benchmark for Wrcester was appropriate because North Boston
was adj acent to but independent fromthe Wrcester market, it was
subst anti al in size, and it appeared to have adequate
representati on.

The district court found that the choice of the North Boston
mar ket as a benchmark for a market penetration conparison did not
show pretext. |Indeed, plaintiffs presented no expert testinony or
ot her evidence denonstrating that the selection of a portion of a
| arge metro market as a benchmark i s i nappropriate or unheard of in
the i ndustry, or otherw se contradicting Anderson’s statenents. W
see nothing in the record, noreover, show ng that Anerican Honda

failed to follow its standard nethod of analyzing market

14



performance. W conclude that the finding of the district court

was not clearly erroneous.

D.

Plaintiffs contend that pretext was also evident through
Ameri can Honda’ s reliance on outdated data froma 1996 nmar ket study
to justify +the addition of another dealership in 1998.
Specifically, plaintiffs assert that by 1998, Anerican Honda was
experienci ng product shortages and was unabl e to adequately supply
deal ers |ike Lundgren, who had trouble neeting custoner demand
around this tine. Plaintiffs also nmention a nunber of other
factors affecting the market that the W rcester Study failed to
take into account, such as the advent of the Internet.

Clearly, the 1996 Wrcester Study could not fully account for
future events or predict the market in 1998, but that does not make
the study itself flawed. Plaintiffs have not presented any
evi dence showi ng that the shortages skewed t heir market performance
nunbers in conparison to dealers in the North Boston narket, the
New Engl and zone, or even the national market. Actually, Anmerican
Honda presented evidence that the Wrcester market continued to
perform bel ow national and | ocal standards. G een began review ng
the data for the Wircester market follow ng the conpletion of the
Wor cester study in 1996, and he continued to do so on at |east an

annual basis. W cannot say that the district court clearly erred

15



by refusing to find Anmerican Honda’'s use of the market study

pret extual because of subsequently changi ng nmarket conditions.

E.

Finally, plaintiffs allege that Anmerican Honda is paying a
“subsidy” to Ragsdale, the selected candidate who holds an LO
awar di ng hi mthe West borough deal ership, which plaintiffs argue is
evidence of retaliatory intent. Anerican Honda sel ect ed Ragsdal e
in 1998, five years before the district court entered its order in
this case. In the neantinme, Ragsdal e was i ncurring financing costs
associated with the land he acquired for the new dealership at a
cost of approximately $2.2 mllion. |In March 2001, Anmerican Honda
agreed to pay Ragsdale $500 per day to defray these costs and
ultimately, agreed to continue such paynents until the litigation
reached a concl usi on.

Apparently, this precise arrangenent was uni que -- American
Honda did not identify any other deal er candidate wwth whomit had
a conpar abl e arrangenent. However, Green testified that it was not
unprecedented for Anerican Honda to “assist” a proposed dealer
financially by purchasi ng and hol ding the | and during the course of
a protest by a conpetitive dealer. Geen also indicated that the
property was ideal and Anmerican Honda did not want to |lose it as

the | egal wrangling continued.

16



The district court found that the arrangenent was “not so

incredi bly unusual [as] to show pretext. . . . This has been
litigated for along tine. . . . [Honda] wanted to hold onto [the]
property . . . J[and] the deal with Ragsdale in the event it

prevailed.” J.A 1978. W cannot conclude that this finding was

clearly erroneous.

L.

Final |y, Lundgren and Bernardi’s argue that the district court
abused its discretion in refusing to afford them an evidentiary
hearing via live or videotaped testinony to determ ne whether to
grant injunctive relief. Plaintiffs claimthe i ssue of retaliatory
intent ultimately required the district court to assess the
credibility of American Honda’'s witnesses and that it was error for
the district court to rule only on the basis of affidavits,
deposition transcripts, and docunentary evidence.

Plaintiffs, however, never requested an evidentiary hearing or
objected to the absence of one. On the contrary, the record
suggests that all of the parties acquiesced to the resolution of
plaintiffs notion on the basis of their witten subm ssions
instead of live testinony. Although plaintiffs indicated that they
woul d be “willing” to participate in an evidentiary hearing, they
took the position that “the Court is nore than justified in ruling

in plaintiffs’ favor on the current record.” J.A 1814. Because

17



the record belies any suggestion that the district court was
presented with a demand for an evidentiary hearing, Lundgren and
Bernardi’s cannot now conplain that the district court rendered its
decision on the basis of witten subm ssions.

Moreover, even if plaintiffs nade an adequate request for an
evi dentiary hearing, we cannot agree that the district court abused
its discretion inruling in the absence of one. Plaintiffs have
not specifically explained how an evidentiary hearing woul d have
affected the basis of the district court’s decision or the primary
i ssues on appeal . Plaintiffs have not introduced evidence
contradicting the key points established by Areri can Honda’ s expert
wi tness, nor have they identified any specific testinony by
Anerican Honda' s deci sion-nmakers regardi ng Westborough that they
believe to be false. The district court afforded plaintiffs 60
days of discovery on the issue of pretext, even though plaintiffs
had access to the nmarket report as early as 1998. Follow ng the
cl ose of discovery, the district court conducted a hearing at which
plaintiffs presented additional evidence on the issue of pretext.
Plaintiffs have had anple opportunity to thoroughly anticipate
these issues which could have been identified |ong before the

merits hearing.
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I V.
For the foregoing reasons, we affirm the district court’s
ruling.

AFFI RVED
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