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PER CURI AM

Hor ner Fl oori ng Conpany, Inc. (Horner) appeals a district
court decision that clains arising out of a comrercial transaction
bet ween Horner and G eCon Dinter, Inc. (G eCon) are governed by

German law. W affirm

l.

Horner is a Mchigan corporation that manufactures
har dwood fl oori ng. G eCon is a North Carolina corporation that
manuf actures and installs m || equi pnent. In Novenber 1998, Hor ner
entered into two contracts wwth G eCon to supply and install a mll
systemat Horner’s Mchigan plant. The mlIl systemwas conprised
of three comrercial saws and a material handling system The saws
wer e manufactured in Germany, while virtually all the conponents of
the material handling system were manufactured in the United
St at es. Each contract contained the following choice of |aw
provision: “This agreenent is governed by and construed under the
laws of Germany to the exclusion of all other |aws of any other
state or country (wthout regard to the principles of conflicts of
law).” J.A 16, 22. Each contract also included a forumsel ection
cl ause providing that all disputes regarding the contract woul d be
litigated in a German court.

After the mll system was installed, Horner was

dissatisfiedwithits performance and withhel d certain paynents due



under the contracts. On February 1, 2002, GeCon filed a
collection actionin North Carolina state court. On March 8, 2002,
Horner renoved the case to the Western District of North Carolina
and asserted various counterclains; Hor ner amended its
counterclains on March 18. On April 22, 2002, G eCon noved to
dism ss the entire case, arguing that the forum selection clause
conpelled the parties to litigate in Germany; the notion also
recited the Gernman choice of |aw provision. On June 14, 2002
GeCon filed a reply brief in support of its notion to dismss,
expressly stating that GeCon was relying on GCerman | aw. On
July 10, 2002, the district court denied GeCon's notion to
dism ss, ruling that G eCon had waived the forum sel ection cl ause
by filing its conplaint in North Carolina. On August 12, 2002,
G eCon answered Horner’s anended counterclains; in that answer
G eCon asserted that, in accordance with the choice of |aw
provi sion, German | aw governed this action.

Hor ner subsequently noved the district court to determ ne
the | aw applicable to this case. Horner argued that (1) G eCon
wai ved the German choice of law provision by relying on North
Carolina lawin its conplaint; (2) even if no waiver occurred, the
provi sion was unenforceable because Gernmany |acked a reasonable
relation to the parties’ transaction; and (3) in the absence of an
enf orceabl e agreenent, M chigan | aw control | ed because it bore the

nost significant relationship to the transaction. The district



court rejected Horner’'s waiver argunent, finding that GeCon's
conpl aint “nmentions no specific governing law and that nothing in
G eCon’s pleadings indicated that it intended to forgo reliance on
German | aw. 1d. at 234. The district court further held that
Germany possessed a reasonable relation to the transacti on because
GreCon is a subsidiary of a German conpany and the saws i n question
were manufactured in Germany. The court thus determ ned that the
choice of law provision was enforceable and that German |aw
governed the litigation. On Horner’'s notion, the district court
certified its order for interlocutory appeal, see 28 U S CA

8§ 1292(b) (West 1993), and we granted review.

.
Horner contends that the district court erred in
determ ning that German | aw applies here. W reviewthe choice of

law rulings by the district court de novo. See Int’l Bus. Machs.

Corp. v. Liberty Mut. Ins. Co., 363 F.3d 137, 143 (2d G r. 2004);

Rei cher v. Berkshire Life Ins. Co. of Am, 360 F.3d 1, 4 (1st Cr.

2004). As a federal court exercising diversity jurisdiction, we
apply the choice of law rules of the forum state--here, North

Carolina. See Kl axon Co. v. Stentor Elec. Mg. Co., 313 U S. 487,

496-97 (1941). Under the North Carolina Uniform Commercial Code,
contracting parties may agree that the law of a particular

jurisdiction governs their contract if the transaction has a



“reasonable relation” to that jurisdiction. N.C. Cen. Stat.
§ 25-1-105(1) (2003).
A

Horner first argues that GreCon wai ved the German choi ce
of Iaw provision by relying on North Carolinalawin its conplaint.
As the district court noted, GeCon’s conplaint does not expressly
rely on the | aw of any specific jurisdiction. But as Horner points
out, various statenents in the conplaint are apparently based on
provi sions of North Carolina |aw. For exanple, G eCon’ s conpl aint
repeatedly refers to an interest rate of “8% per annum or the
maxi mumrate allowed by law,” J. A 7-10--an apparent reference to
the North Carolina legal interest rate of eight percent a year,
see NC Gen. Stat. 8§ 24-1 (2003). Simlarly, the conplaint
requests attorneys’ fees of “no less than 15% of Horner’s
out st andi ng bal ance, J. A 8-10; this figure is apparently based on
a North Carolina statute limting recovery of attorneys’ fees under
a contract to 15 percent of the outstanding bal ance, see N.C. GCen.
Stat. 8§ 6-21.2(1), (2) (2003). Horner clains that by including
t hese and other references to North Carolina lawin its conplaint,
G eCon waived its right to rely on Gernman | aw. W di sagree.

Al t hough portions of GeCon’s conplaint arguably
contenplate the application of North Carolina |law, the conplaint
does not so clearly enbrace North Carolina law as to show that

GreCon intended to forgo its contractual right to have German | aw



applied here. See Guerry v. Am Trust Co., 68 S. E 2d 272, 275

(N.C. 1951) (defining “waiver” as “an intentional relinquishment of
a known right” and explaining that waiver of a contractual
provision may be inferred from conduct indicating an intent to
abandon the provision). I ndeed, the conplaint attaches and
expressly incorporates by reference the contracts containing the
CGerman choi ce of | aw provision. This suggests that G eCon i ntended
to preserve its right to rely on German | aw.

In addition, unlike cases in which courts have held
choi ce of |aw provisions waived when parties relied on other |aw
t hroughout the litigation, here any reliance by G eCon on North

Carolina |l aw ended early in the case. Cf. Cargill, Inc. v. Charles

Kowsky Res., Inc., 949 F.2d 51, 55 (2d Cr. 1991) (finding waiver

of Massachusetts choice of |aw provision when both parties
consistently relied on New York | awin summary judgnment subm ssions

to district court and court of appeals); Fid. & Deposit Co. of M.

V. Krebs Eng’rs, 859 F.2d 501, 504 (7th Cr. 1988) (holding that

party that relied solely on Wsconsin law in litigating contract
damages issue in district court waived reliance on California

choice of law provision); darklift of NW OChio, Inc. v. dark

Equip. Co., 869 F. Supp. 533, 536 (N.D. Chio 1994) (holding that

party that relied on GChio |aw throughout case, including in
successful nmotion for sunmmary judgnent, waived any contractual

right to rely on Mchigan law in seeking attorneys’ fees), aff’'d



sub nom dark Credit Corp. v. Sterkowicz, 117 F.3d 1420, 1997 W

382038, at *2 (6th Cr. 1997) (per curiam (unpublished table
deci sion). Less than three nonths after filing its conplaint,
G eCon invoked the German choice of law provisioninits notion to
dismss--its first substantive filing after Horner renoved t he case
and asserted counterclains. Further, in its reply brief on the
nmotion to dismss, GeCon argued that German |aw appli ed. And
after its nmotion to dismss was denied, G eCon stated in its answer
to Horner’s counterclains that it intended to rely on German | aw
Thus, G eCon made clear at the pleading stage--i.e., at the
begi nning of the lawsuit--that it intended to enforce the parties’
agreenent to litigate their clains under German | aw.
B.

Horner further contends that even if G eCon did not wai ve
the German choice of |aw provision, application of Gernman law is
i nproper because the parties’ transaction |acks a “reasonable
relation” to Germany, N.C. CGen. Stat. 8§ 25-1-105(1). W reject
this argunment. As the district court recognized, the comrerci al
saws--a mmjor conponent of the mll system at issue--were
manuf actured i n Gernmany before being shipped to the United States.
The parties’ transaction thus has a reasonable relation to Germany,
and the German choice of |aw provision is enforceable. See Kaplan

V. RCA Corp., 783 F.2d 463, 465 (4th Gr. 1986) (holding that New

Jersey choice of law provision in radio antenna contract was



enforceable wunder § 25-1-105, in part because antenna “was
designed, engineered and tested” in New Jersey); see also

Provi dence & Wrcester RR Co. v. Sargent & Geenleaf, Inc.

802 F. Supp. 680, 687 (D.R 1. 1992) (determ ning that contract for
railroad switch |locks had a reasonable relation to Kentucky, in
part because | ocks were desi gned and manufactured in Kentucky and

were shipped fromthat state); Ford Motor Co. v. Lyons, 405 N W 2d

354, 377 (Wsc. C. App. 1987) (concluding that contract between
aut onobi | e manuf acturer and deal er concerning vehicle rentals bore
a reasonable relation to Mchigan because vehicles were

manuf actured in and shi pped from M chi gan).

1.
For the reasons set forth above, we affirmthe decision

of the district court to apply German law to this action.

AFFI RVED



