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PER CURI AM

Thomas Ford appeal s the district court’s award of summary
judgnent to his forner enployer, Ceneral Electric Lighting (“CE
Lighting”), in a civil action alleging racial discrimnation and
retaliation against Ford, in violation of 42 U.S.C. § 1981. Ford’'s
| awsuit stens fromadverse enpl oynent acti ons taken agai nst hi mby
CGE Lighting followng a workplace altercation between Ford, an
African- Anreri can, and a white co-worker. As expl ained bel ow, Ford
has failed to establish either his racial discrimnation claimor
his retaliation claim Because we also reject Ford s contention
that the court’s handling of discovery proceedings entitles himto

relief, we affirmthe district court.

| .

A
Prior to his workplace fight with WIlliamHeller, which
occurred on May 16, 2002, Ford had been enpl oyed by GE Lighting at
its Wnchester, Virginia, Lanp Plant (the “Plant”) for nore than
twenty-six years.® During the lunch period the day before the
al tercation, Ford, acconpani ed by co-worker Steve Johnson, entered

the enpl oyees’ break room of the Plant, where Heller and other

1 We relate the details of this event and the subsequent
actions of GE Lighting in the light nost favorable to Ford. See
Spriggs v. Dianobnd Auto dass, 242 F.3d 179, 182 (4th Cr. 2001)
(“Spriggs 117).




white enpl oyees were eating food provided by a visiting vendor.?2
Ford and Johnson each then nade statenents that only certain
enpl oyees of the Plant (including Heller) received free food. This
di scussion lasted five to ten mnutes, and Johnson and Ford then
depart ed.

At approxi mately seven o’ cl ock the follow ng norning, as
Ford wal ked to his workstation at the Plant, Heller angrily called
to Ford, shouting Ford’ s name over nachinery noise that required
workers to wear ear plugs. When Ford did not respond, Heller
crossed an aisle and confronted Ford about the statenents he had
made in the break roomthe previous day. After Heller cursed Ford
and shook his finger in Ford s face, Ford turned and wal ked away.
Hel | er pursued, continued to curse and point, and punched Ford in
the face and body. Ford then sought to restrain Heller and punched
him causing Heller to bl eed. Co-workers Johnson and Gene Orndorff
t hen separated Ford and Hel |l er.

Wthin m nutes, Ford sought out the shift supervisor, Ron
Kirby, and recounted the details of the fight. Ford returned to
work, and later that day he spoke with Plant Mnager R chard
Cal varuso. Ford conplained to Calvaruso that Heller had attacked

hi mand that the attack was racially notivat ed.

2 The vendor was apparently present at the Plant to conduct
vari ous mechani cal repairs and had purchased | unch for sonme of the
Pl ant’ s enpl oyees.



On May 24, 2002, six days after the altercation,
Cal varuso termnated Ford and Heller for violating GE Lighting s
policy against workplace violence. In his termnation letter,
Cal varuso observed that the Plant “paid very close attention to
[Ford’s] allegation that [Heller’s] action was racially notivated”
but had been wunable to find support for it. Prior to the
term nations, GE Lighting interviewed and obtai ned statenents from
seven witnesses to the break room di scussion and the fight. The
W tnesses provided widely differing accounts of the two events, and
di sputed whether Heller or Ford threw the first punch.

On May 28, 2002, Ford appealed his termnation to the
Plant’s Peer Review Panel, as had Heller.? After a hearing
conducted on June 11, 2002, the Panel recomended that Ford and
Hel l er be reinstated, subject to certain disciplinary measures.
These nmeasures i ncluded nodification of their Plant seniority dates
to July 22, 2002, a prohibition against posting for new positions
inthe Plant for a period of twenty-four nonths, the inposition of
peri ods of unpai d suspension, and | etters of reprinmand bei ng pl aced
in their personnel files. Al though GE Lighting s policy required
the discharge of Plant enployees who received two letters of

reprimand (Ford had received a reprimand thirteen years earlier),

3 The Peer Review Panel, consisting of three peers at the
Pl ant and two managenent representatives, convenes to hear enpl oyee
appeals. The Panel makes its decisions by majority vote and the
ball ots are secret.



t he Panel reconmmended excepting Ford fromthat rule. On June 12,
2002, Cal varuso adopted all the Panel’s recomendati ons on Ford and
Hel | er save one — he reduced the ineligibility period for posting
for new Plant positions to twelve nonths.

On Novenber 1, 2003, GE Lighting laid off approximtely
thirty enployees on the basis of Plant seniority as part of a
reduction in force (the “RIF"). Because they had | ost their Pl ant
seniority as a result of the fight, Ford and Heller were laid off
as part of the RIF. On January 9, 2004, both Ford and Heller were
recalled to the Plant.

B.
According to Ford, CGE Lighting discrimnated against its

Afri can- Aneri can enpl oyees t hroughout his enpl oynent. He asserts,

inter alia, that enployees of the Plant regularly referred to
African- Anerican enployees with racially offensive epithets and
that African-American enpl oyees were not pronoted fairly. He also
mai ntains that, in 1999, the Plant’s forner Human Resour ces Manager
permtted Caucasian enployees to have Sundays off for religious
pur poses but denied Ford the sane accommodati on. Ford conpl ai ned
to GE Lighting supervisors and managers, including Calvaruso, on
approxi mately ten occasi ons about racial comments and jokes in the
Pl ant and about the Plant’s failure to fairly pronote its African-
Aneri can enpl oyees. For exanple, in 2001, Ford accused Cal varuso

of being a racist and avoiding him Calvaruso testified that he



i mredi at el y apol ogi zed and requested that Ford give hi ma chance to
prove this was not the case.
C.

On April 16, 2003, Ford filed this civil action against
CGE Lighting in the Western District of Virginia. Hi s conpl ai nt
al l eged that CE Lighting had discrimnated agai nst himon account
of his race and retaliated against him in response to his
conplaints of racial discrimnation, in contravention of 42 U S.C
§ 1981.4 The discrimnatory and retaliatory acts included his
term nation, the renoval of his Plant seniority, the prohibition
agai nst posting for new positions within the Plant for twelve
nmont hs, an unpai d suspension, and a letter of reprinmand.

I n conducting di scovery, Ford sought to secure docunents
relating to the investigation of his altercation with Heller from
both GE Lighting and its parent, General Electric Conpany (“GE’).
CGE Lighting opposed Ford s discovery efforts concerning the fight
i nvestigation, contending that the docunents contained attorney-
client and attorney work product privileged informtion. On
Decenber 2, 2003, a nagi strate judge ordered GE Lighting to produce
the requested docunments to Ford but authorized the redaction of

those portions that were “within the privilege and protection of”

4 Section 1981 of Title 42 grants all persons within the

jurisdiction of the United States “the sane right . . . to make and
enforce contracts . . . as is enjoyed by white citizens.” 42
U S C § 1981(a). See Spriggs v. Dianpnd Auto dass, 165 F.3d

1015, 1018-19 (4th Gir. 1999) ("Spriggs |”).
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the attorney work product privilege (the “Decenber Oder”). In
addition, in early Novenber 2003, Ford secured the issuance of a
subpoena duces tecumto CGE, requesting simlar docunents held by
GE. In response, CE contended that the docunments were privil eged.
Shortly thereafter, on Decenber 15 and 19, 2003, Ford fil ed notions
to conpel GE Lighting and GE to produce docunments on their Ford-
Hel l er fight investigations, relying on the Decenber Order and the
subpoena issued to GE

On  Decenber 29, 2003, after extensive discovery
(including at | east seventeen depositions, three requests by Ford
for docunents, and various interrogatories), GE Lighting filed a
nmotion for summary judgnent on Ford’s clains. A hearing on the
summary judgnent request was then schedul ed for January 16, 2004.
A day earlier, on January 15, 2004, the mmgistrate judge heard
argunment on Ford' s notions to conpel, and he ordered GE Lighting
and GE to produce the requested docunents to the district court for
in canera review (the “January 15 Order”). In conpliance with that
directive, GE Lighting and CGE submitted the docunents to the
district court the follow ng norning. Later that day, January 16,
the district court heard argunent on GE Lighting’s notion for
summary judgnent. During that proceeding, Ford did not raise any
i ssue concerning the January 15 Order or the docunments produced for
in canera review. On January 24, 2004, the court orally notified

counsel that it intended to grant GE Lighting’ s sumary judgnment



nmotion, and it renmoved the matter fromits trial calendar.®> On
February 5, 2004, Ford filed objections to the magistrate judge’s
January 15 Order, asserting that GE was not entitled to assert the
wor k product privil ege.

On February 6, 2004, the district court filed its opinion
granting sumrary judgnment to GE Lighting on both of Ford' s clains.

Ford v. Gen. Elec. Lighting, LLC No. 5:03Cv00024 (WD. Va. Feb. 6,

2004). The court entered a separate order that day denying al

outstanding discovery notions as noot. Ford has appeal ed,
mai ntai ning that the court erred inits summary judgnent assessnent
of his clains, and that its ruling, in view of the January 15
Order, was rendered prematurely. W possess jurisdiction pursuant

to 28 U.S.C. § 1291.

.
W review de novo a district court’s award of summary
judgment, viewing the facts in the light nost favorable to, and

drawing all inferences in favor of, the appellant. Love-LlLane V.

Martin, 355 F.3d 766, 755 (4th Gr. 2004). An award of summary
judgnment is only appropriate where the pleadings, affidavits, and
responses to di scovery “show that there is no genuine issue as to
any material fact and that the noving party is entitled to judgnent

as a matter of law” Fed. R Cv. P. 56(c); see Celotex Corp. V.

° Inits July 8, 2003, Scheduling Order, the district court
calendared a jury trial to begin on January 27, 2004.
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Catrett, 477 U S. 317, 323 (1986). W review a district court’s

rulings on discovery matters for abuse of discretion. Carefirst of

MI., Inc. v. Carefirst Pregnancy Crs., Inc., 334 F.3d 390, 396

(4th Gr. 2003).

Ford's clains are asserted pursuant to 8 1981 of Title

42, which accords “[a]ll persons within the jurisdiction of the
United States . . . the sane right . . . to nake and enforce
contracts . . . as is enjoyed by white citizens.” 42 US. C 8§

1981(a). Ford al |l eges that GE Lighting contravened 8§ 1981 in two
respects: racial discrimnation and retaliation.® Because Ford has
presented no direct evidence of racial discrimnation, his clains
are subject to the judicially created burden-shifting schene set

forth by the Suprene Court in MDonnell Douglas Corp. v. Green, 411

U S 792 (1973), and its progeny. Hawkins v. Pepsico, Inc., 203

F.3d 274, 278 (4th G r. 2000). Under this proof schene, if Ford
could successfully establish a prinma facie case of racial
discrimnation or retaliation, “the production burden shifts to [GE

Lighting] to articulate sone |l egitimte, nondiscrimnatory reason”

6 GE Lighting does not contest the fact that Ford s
enpl oynent at the Plant constituted a contract for purposes of 8§
1981. See Spriggs |, 165 F.3d at 1018-19 (recogni zing that “an at-
wi |l enploynent relationship [under Maryland |law] is contractual”
and that “such rel ati onshi ps may therefore serve as a predicate for
§ 1981 clains”); see also Mller v. SEVAMP, Inc., 362 S.E. 2d 915,
916-17  ( Va. 1987) (recogni zing that at-wil | enpl oynment
rel ati onships are contractual under Virginia |aw).
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for its actions. |1d. (citations omtted). In turn, if GE Lighting
could successfully neet its burden, Ford nust then show that GE
Lighting’s proffered reason for its decisions was pretextual and
that race or retaliation was the actual reason for its adverse
enpl oynent actions. 1d.
A

In order for Ford to properly forecast a racial
di scrimnation claim under 8 1981, he nust show, viewed in the
light nost favorable to him that (1) he is a nmenber of a protected
class, (2) an adverse enpl oynent action was taken against him (3)
ot her Pl ant enpl oyees of a different race had engaged i n conduct of
conpar abl e seriousness, and (4) the disciplinary neasures inposed
on those other enployees were |ess severe than those inposed on

him See More v. Cty of Charlotte, 754 F.2d 1100, 1105-06 (4th

Cir. 1985) (recognizing ways of establishing prima facie clai mof

racial discrimnation in Title VII context); see also Gairola v.

Va. Dep’'t of Gen. Servs., 753 F.2d 1281, 1285 (4th G r. 1985)
(holding that elenents of prima facie Title VII claim and prinma
facie 8 1981 claim are identical). It is undisputed that Ford
satisfies the first two prongs of his racial discrimnation claim

Assessing the latter two prongs of his claimin the
proper light, Ford proffered sufficient evidence to show that the

prohi bited conduct in which he engaged — a physical workplace

altercation with another Plant enployee — was conparable in
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seriousness to several instances of m sconduct by non-African-

Ameri can enpl oyees. See Cook v. CSX Transp., Corp., 988 F.2d 507,

511 (4th Gr. 1993) (“[T] he conparison will never involve precisely
the sanme set of work-related offenses occurring over the sane
period of time and under the sane set of circunstances.”). In
support of his claim Ford relies on several incidents in which
white enpl oyees at the Plant violated GE Lighting s policy against
wor kpl ace violence and were neither termnated nor received
discipline as severe as that inposed on Ford. First, in Apri
1997, Tom DeMayo intentionally pushed Guy Sager (both white
enpl oyees), causing Sager to fall into a pipe, cutting and brui sing
hi s head. Approxi mately ten years ago, Ellen Mller, a white
enpl oyee, slapped a tenporary enployee. Finally, approximtely
twenty years ago, WIliam Webster and Charlie Colliflower, both
white enployees, shoved each other after a lunch table
di sagreenment; Colliflower then put Wbster in a “bear hug.”’ Ford
has not provided an exanple of any altercation where a white
enpl oyee involved in a workplace fight alleged self-defense.

Even nore t han t he anal ogous wor kpl ace i nci dents to which
our attention has been directed, Ford and Heller were, in this

situation, identically situated because they were involved in the

" Wile Ford al so points to several other incidents, they are
not of conparabl e seriousness, either because there was no physi cal
contact between the enpl oyees or because the parties agreed that
t he rough- housi ng was a “joke” or “horseplay.”
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same wor kpl ace i ncident. I mportantly, GE Lighting saw fit to
discipline Heller, the white enployee, in the sane manner as it
di sci plined Ford. Ford’s attenpt to differentiate hinself from
Hel l er on the ground that he acted in self-defense while Heller was
the aggressor in the altercation is unavailing. And the fact that
Ford may have acted in self-defense is immterial, because it is
undi sputed that both Ford and Heller violated the Plant’s policy
agai nst violence. Ford has proffered no evidence that CGE Lighting
has heretofore disciplined a white enpl oyee claimng self-defense
in a manner |less severely than it disciplined him In such
ci rcunstances, we nust agree with the district court that Ford has
failed to make a prina facie show ng of racial discrimnation. As
a result, the court properly awarded summary judgnment to CE
Lighting on Ford s discrimnation claim
B.
1

As expl ai ned bel ow, the district court’s award of sunmary
judgnment to GE Lighting on Ford' s retaliation claimnust also be
sust ai ned. In order to make a prima facie claimof retaliation,
Ford was obliged to showthat (1) he engaged in protected activity,
(2) he suffered an adverse enploynent action at the hands of CE
Lighting, and (3) GE Lighting took the adverse action against him

because of his protected activity. Spriggs Il, 242 F.3d at 190.

12



Ford readily satisfies the first two prongs of his
retaliation claim First, it is undisputed that Ford was engaged
in a protected activity when he filed his internal racial
di scrim nation conplaints; nanely, he alleged that Heller’s attack
was racially notivated, that GE Lighting had failed to pronote
African- Anrericans, and that certain Plant enpl oyees routinely nade

racial jokes and slurs. See Peters v. Jenney, 327 F.3d 307, 320

(4th Gr. 2003). Second, Ford' s termnation by CGE Lighting, and
the conditions of his reinstatenment, such as his | oss of seniority,

constituted adverse enpl oynent actions. See Janes v. Booz-Allen &

Ham I ton, 368 F.3d 371, 375-76 (4th Cr. 2004).
Under the third prong of his retaliation claim however,

Ford nust show that CE Lighting s decisionmaker in the adverse
action — Cal varuso — had know edge of Ford’s protected activities.

See Price v. Thonpson, 380 F.3d 209, 213 (4th Cr. 2004). In

maki ng this assessnment, we are obliged to consider the tinme period
between the enployee’'s protected activity and the enployer’s
adverse enploynent actions, for “the passage of tine tends to
negate the inference of discrimnation.” Price, 380 F.3d at 213.
Vi ew ng the summary judgnent record in the light nost favorable to
Ford, a reasonable trier of fact could find that Calvaruso knew
Ford had engaged in protected activity, and the brief period of

time between this activity and Ford's discharge — six days —

permts an inference of retaliation. First of all, before Ford s

13



termnation in May 2002, Ford had conpl ained to Cal varuso directly
that Heller’s conduct inthe altercation was racially notivated, as
Cal varuso acknow edged. Second, in 2001, during Cal varuso’s first
week at the Plant, Ford accused Calvaruso of being a racist and
avoiding him?® In these circunmstances, Ford has established a
prima facie case of retaliation, in that a reasonable trier of fact
could conclude that GE Lighting, specifically Calvaruso, knew of
Ford' s protected activity and soon thereafter di scharged Ford. See

Karpel v. Inova Health Sys. Servs., 134 F.3d 1222, 1229 (4th Cr

1998) (holding that Ilittle or no direct evidence of causal
connection between plaintiff’s protected activity and adverse
enpl oyment action is required for plaintiff to survive sunmary
j udgnent) .

2.

In assessing the final prong of the MDonnell-Dougl as

test, however, Ford s proof cones up short, in that GE Lighting has
proffered a legitimte, nondiscrimnatory reason for disciplining

Ford, that is, fighting in the workplace. Hawki ns, 203 F.3d at

8 Ford’s other evidence that Calvaruso had know edge of
Ford's protected activity is inapposite. First, approximtely two
to three nonths prior to the altercation, Ford conplained to
Russell Gallinore, the Enployee Practices Manager in C evel and,
Chio, about GE Lighting’s failure to pronote African-Anmericans
Cal varuso cl ai ned that he had no know edge of this conplaint; Ford
offers no evidence to the contrary. Second, in 1997, Ford, along
with six other enployees, nmet with the Plant’s Human Resources
Manager, four years prior to Calvaruso' s enploynent at the Plant,
to discuss a racial slur at the Plant. This 1997 incident as too
attenuated for a reasonable juror to infer causation.
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278. In response to this proffer, Ford bore the burden of
establishing that GE Lighting' s reason for his discipline was a
pretext, and that Ford s race was the actual reason for CE

Lighting’ s discipline of him 1d.; see also DeJarnette v. Corning,

Inc., 133 F.3d 293, 299 (4th Gr. 1998) (“[I]t is not our province
to decide whether the reason was wi se, fair, or even correct,

ultimately, solong as it truly was the reason for the plaintiff’s

termnation . . . .”) (citations omtted).
In Reeves v. Sanderson Plunbing Products, Inc., the
Suprene Court identified several factors appropriate to a

consideration of pretext: the strength of the plaintiff’s prim
faci e case, probative evidence that the enployer’s explanation is
fal se, and any other evidence from which “no rational factfinder
could conclude” there was racial discrimnation. 530 U.S. 133

148-49 (2000); see also Price, 380 F.3d at 213-14 (hol ding

plaintiff did not nake adequate show ng of pretext on retaliation
claim. Here, Ford has not forecast a particularly strong prim
facie case of retaliation, pointing to only two instances where
Cal varuso may have known of Ford' s protected activities. Fatal to
Ford’ s retaliation claim though, is his equivocal evidence that CGE
Lighting acted on a pretext. Ford maintains that GE Lighting's
failure to properly investigate his racial discrimnation conplaint
that the fight was racially notivated denonstrates that its

proffered reason for termnating himis not credi ble. However, CE

15



Lighting investigated Ford’ s allegation that the fight was racially
notivated: Ford's termnation letter recounted that GE Lighting
“paid very close attention to” his allegation. Mreover, Calvaruso
testified that he found no evidence that the fight was racially
notivated and, inportantly, none of the seven eyew tnesses
suggested that racial remarks had been nmade, either during the
fight or in the earlier break room discussion. Although Rachel
Franklin, the Plant’s Human Resources Director, testified that she
had not personally investigated any i ssue of racial discrimnation
al l eged by Ford prior to his term nation, she brought the issue of
discrimnation to the attention of the Peer Review Panel in order
that they consider it in Ford s appeal.

Finally, the fact that Ford and Hel |l er recei ved i denti cal

puni shments is conpelling support for the proposition that “no
rational factfinder could conclude” that Ford s discipline was
prem sed on retaliation. Reeves, 530 U S. at 148. As a result,
Ford has failed in his burden to show that the nondi scrimnatory
reason proffered by GE Lighting for his discipline was fal se. The

district court therefore was justified in awardi ng sunmary j udgnment

to GE Lighting on Ford s retaliation claim

| V.
Lastly, we turn to Ford s contention that the district
court erred in prematurely granting summary judgnent to GE

Lighting, prior toits reviewof the docunents the magi strate judge

16



had ordered produced in camera.® Ford is precluded, however, from
contending that inadequate discovery rendered sunmary judgnment
i nappropriate, in that the court was never advi sed that Ford deened
addi ti onal discovery necessary in order to permit himto respond to
CE Lighting’ s sunmary judgnent notion. See Fed. R Cv. P. 56(f)
(providing that party opposing sumrary judgnent on grounds that

nore discovery IS necessary nust support that point wth

appropriate affidavits); see also Shafer v. Preston Menil Hosp

Corp., 107 F. 3d 274, 282 (4th Gr. 1997) (“Shafer is precluded from
arguing that i nadequate discovery nmade sunmary judgnent
I nappropri ate because she did not submt an affidavit inform ng the
district court that additional discovery was necessary for her to
respond to the Hospital’s summary judgnment notion.”). W have
advised litigants that we “place great weight on the Rule 56(f)
affidavit” and that “the failure to file an affidavit . . . is

sufficient grounds to reject a claim that the opportunity for

di scovery was inadequate.” Evans v. Techs. Applications & Serv.
Co., 80 F.3d 954, 961 (4th Cir. 1996)(citations omtted).
More inportantly, Ford failed to advise the court at the

summary judgnment hearing that the discovery docunents had been

° The record does not reflect whether or not the district
court conducted an in canera revi ew of the docunents produced by GE
and CE Lighting on January 16, 2004, before it issued its witten
summary judgnent opinion on February 2, 2004. Nevertheless, the
court possessed the docunents for eight days prior to notifying the
parties, on January 24, 2004, of its decision to award summary
j udgnment to CE Lighting.
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submtted for in canera review or that it deened additiona

di scovery to be necessary. Cf. Harrods Ltd. v. Sixty Internet

Domai n Nanes, 302 F. 3d 214, 244-45 (4th G r. 2002) (concl udi ng t hat

nonnovi ng party’s objections that summary judgnent was premature
served as functional equivalent of affidavit). |In this proceeding,
because Ford neither filed an affidavit supporting further
di scovery nor contended at the summary judgnent hearing that a
ruling was premature, we are unable to conclude that the district
court abused its discretion in its handling of these discovery

i ssues.

V.
Pursuant to the foregoing, we affirmthe district court’s
award of summary judgnent to GE Lighting.

AFFI RMED
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