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GREGCRY, Circuit Judge:

This diversity action concerns a long-term contract for the
sale of water between Archer Daniels Mdland Conpany (“ADM) and
Brunswi ck County, North Carolina (“Brunswick GCounty” or “the
County”). 1In 1999 the County increased its rates as part of a plan
to pay off debt incurred fromefforts to expand the water system
ADM objected to the rates, then sued the County in the U S
District Court for the Eastern District of North Carolina. The
district court granted summary judgnent to ADM for liability and
damages and entered a judgnent in the anpbunt of $357,758 in
conpensatory danmages and $58,264.64 in prejudgnent interest.
Brunswi ck County now appeals the court’s rulings against it. W

affirmthe ruling of the district court.

l.

To reveal the full context of the issues involved we quickly
revisit the parties’ pre-contractual course of dealing, the express
text of the <contract, and the post-contractual course of
per f or mance.

A.  Pfizer and Brunsw ck County

In the early 1970s, Brunswi ck County had no water system
Pfizer, Inc. (“Pfizer”) wished to run a citric acid manufacturing
pl ant that woul d need | arge anounts of potable water. The parties

negoti ated a deal in 1973 by which Pfizer would build its plant in



Sout hport, a town in Brunswi ck County, and defray significantly the
wat er systemis costs by guaranteeing that its plant would be a
| arge consunmer of the County’s water. The County, in turn, built
the water system and of fered advantageous pricing for the water.

It appears fromthe record that the new water system quickly
becanme insufficient and that, anmong other problens, the systenis
i nadequaci es caused difficulties at Pfizer's plant. As a result,
in 1979 or 1980 the County decided to expand the water system and
distribution facility. It secured Pfizer’s blessing by anending
the original contract and approved a bond referendumto pay for the
expansion. The parties call the first agreenent and its anmendnent
Phase | and Phase | A, respectively.

Soon afterwards the County began yet another expansion of its
wat er system This expansion -— called Phase Il -- was conpl eted
in 1983 and was also funded with bonds. Once done, the County
began to charge Pfizer rates that included costs associated with
Phase I1. NMoreover, at sonme unknown point the County began to m x
its accounts by paying an annual subsidy fromits general (non-
wat er system) funds in order to satisfy the debt service for Phase
1. These actions led to a 1984 lawsuit quite simlar to the one
now before us: Pfizer sued the County for including Phase Il costs
in its rate calculations. On Cctober 7, 1986, Pfizer and the
County settled this |lawsuit by signing the contract before us (“the

contract”), which is effective until the year 2020.



B. The 1986 Contract

The contract establishes what should be a seanless and
straightforward pricing structure. First, § 5 of the contract
states that the County nust always charge Pfizer the *“Lowest
Comrercial Rate” (“LCR’) in effect at the time of the water’s
del i very. J. A 21. The qualifier “comrercial” is actually
m sl eadi ng, since Y 4(b) clearly defines LCR as “the | owest price
charged by the County to any user purchasing water for any purpose
what soever.” J. A 20.

Several conditional ceilings to the LCRexist in 5, but the
only two now relevant are 9T 5(d) and 5(f).1? Par agraph 5(d)
establishes that the rate charged per 1,000 gallons will not exceed
$1.50 times the Producer Price Index for Finished Goods (“PPl")
established “from May 1, 1985 to May 1 of the calendar year in
which the rate for the forthcomng fiscal year 1is being
determned.” J.A 22. Paragraph 5(f) offers sonething like an
exception to § 5(d). The bulk of this dispute concerns whether ¢
5(f) applies, and its nmeaning if it does. W thus quote 5(f) at
| engt h:

Should the maxi mum charges as specified herein be

insufficient to neet the Net Operating and M ntenance

Expense for any fiscal year plus debt service... relating
only to Phases | and | A of the Water System (specifically

'Paragraphs 5(a) through 5(c) are inapplicable after 1988.
Par agraph 5(e) provides a vol unme-based discount to  5(d). The
district court granted sunmary judgnent to the County on the point
that 7 5(e) did not apply, and ADM did not appeal.
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excl udi ng debt service. . . relating to Phase Il and debt
service relating to any subsequent expansi on of the Water
Systen), the charges for all custoners for the year in
guestion shall be increased on an equal percentage basis
by the County (including increasing the maxi num charges
to Pfizer beyond that otherwise authorized by this
Agreenent) in order to raise sufficient funds to cover
bot h such Net Operating and Mai nt enance Expense and Phase
| and Phase | A debt service.

J.A 22 Paragraph 5(f) is plainly structured as an “if, then”
conditional. If (and only if) “the maxi mum charges as specified
herein” are “insufficient” to neet the County’s “Net Qperating and
Mai nt enance Expense” (“NOVE’) plus debt service only on Phases |
and I A, then the charges for all custoners “shall be increased on
an equal percentage basis.” |d. (enphasis added). Paragraph 4(c)
defines NOVE in detail:

Net Operating and Mi ntenance Expense” shall nean the
cost of raw water and other direct expenses associ ated
wi th the operation and nai nt enance of the County’s \Water
System The follow ng are exanples of such itens: 1.
Salaries 2. FICA taxes 3. Goup Insurance (Medical) 4.
Payments to retirenment fund 5. Professional service 6.
Postage 7. Tel ephone 8. Utilities 9. Travel and Trai ning
10. Equi prnent repairs 11. Vehicle repairs 12. Equi pnent
rental 13. Chemcals 14. Autonotive supplies 15.
Depart nment supplies 16. Laboratory supplies 17. Uniforns
18. Contracted services 19. Dues and subscriptions 20.
| nsurance 21. Capital equipnment used to operate or
mai ntai n the Water System but excl udi ng any equi pnent to
expand the County’'s Water System Excl uded from Net
Operating Expense are all (1) debt service obligations,
(ii) all expenses which are rei nbursed by special fees,
such as tap on fees, (iii) any funding of reserves for
ot her than operation and mai ntenance itens; and (iv) for
t he purposes of interpreting 4(c)(21) above, any costs of
capital investnment to expand or extend the Water System

J. A 20-21.



In sum the contractual text protects Pfizer by limting the
rates the County can charge it to an anount that is (1) never nore
than any other custoner is charged, (2) unless certain conditions
are net, no nore than (for our purposes) the PPI-adjusted price of
1 5(d), and (3) in any event, never nore than a rate that woul d be
“sufficient” to nmeet the “cost of raw water and other direct
expenses associated wth the operation and naintenance of the
County’s Water Systeni when coupled with other custoners’ charges
(see infra Part I11.A). The County, however, may (1) set the LCR
at any anount up to the f 5(d) ceiling it chooses. Additionally,
(2) by requiring Pfizer to contribute “on an equal percentage

basis,” § 5(f) aids the County in obtaining an anount equal to the
wat er systenm s NOVE.
C. The Parties’ Pre-Litigation Course of Perfornmance

In 1990, Pfizer sold its manufacturing plant to ADM making
ADM a successor ininterest tothe contract. As the district court
found, we have no reason to believe that the contractual
rel ati onship between the County and Pfizer/ ADM was anythi ng but
harnmoni ous after the contract was signed until the 1999 rate
i ncreases. Throughout this tinme, Pfizer and ADM pur chased i mense
anmounts of water fromthe County; in fact, ADMnotes that it is the
County’s | argest water custoner.

The undi sput ed evi dence before the district court shows that

in late 1997 and 1998 the County set a goal of ending its subsidy



of the water system particularly the systenis Phase Il debt.?
Among ot her evidence, Lee Smith, the County’s Director of Public
Uilities, testified at a deposition that to achieve this goal the
County set in place a five-year plan to pay off twenty percent of
the debt annually by increasing charges systemu de. Smth's
deposition included the foll owi ng exchange:
Q Let ne ask you, inreferring to [the Contract], and
specifically paragraph 5, to explain howthe County

has calculated the rate for water that has been
charged to ADM since January 1999.

A Ckay, the way the rate was cal cul ated beginning
that year was that staff was given a charge to have
the — to establish a rate that would eventually

get the water system on a paying basis, and that

was devel oped into a five-year plan, and that plan

was — in that plan was a rate developed for

i ndustrial custoners, which ADMis one of.
J.A 250; see also J.A 253. Under this “five year plan,” rather
than calculating the rate in the progression that the contract
anticipates, the County worked backwards from the goal of naking
the water system self-sufficient.

M. Smith also testified, and no other evidence contradicts,

that so far as he knows, prior to this litigation the County had
never calculated a § 5(f) rate in the manner which the County now

wi shes for us to calculate it. See J.A 275-77, 314. Rat her, as

the followng excerpt from M. Smth's deposition indicates, the

’ln 1993 the revenue bonds associ ated Phases | and | A were retired,
t hus di ssol ving those debt-service obligations.
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only rate calculations done are reflected in a nunber of
wor ksheet s:
Q Before that [January 1, 1999] rate was put into

pl ace, were there any cal culations done to see if
that rate conplied with the agreenent?

A The process was done through the finance depart nment
as an internal process. She [Lithia Brooks] — it
is referred toin[. . . the worksheets?.

Are those cal cul ations that were done at sone p0|nt
to determne the rate of water charged to ADW?

A Those were the — that process was conducted by
finance, and that was — those were the peopl e that
conducted that particular anal ysis.

J.A 254-56. After the 1999 rate increases began, in response to
ADM s questions, the County’s counsel sent a June 29, 1999 letter
whi ch encl osed “a summary of the cal cul ati ons used by the County to
arrive at the potable water rate. . . .7 J.A 574-76. The
encl osures were worksheets for fiscal years 1998-99 and 1999-00.*4
Alater letter fromthe County’s attorney to ADM expl ai ns that the
met hod used in these worksheets is consistent with the County’s
prior rate-setting nethods. Specifically, it states:

I nformation should have been sent to your office that

supports the County’s calculation of the water rate
This method was the sane nethod that was used to

3The specific worksheets referred to here are found at J. A 407,
411-413. The nethod used in the worksheets generated by the
County’s finance departnment are materially identical.

“The 1998-99 worksheet was called “Brunswick County Water Rate

Anal ysis FY 98-99 Approved Budget.” The 1999-00 worksheet was
entitled “Brunswick County Water Rate Analysis FY 99-00 Revised
Recommended Budget.” J.A. 575-76. Subsequent exhibits included

in the record (as “Exhibit 12" and “Exhibit 13" at J.A 407-13)
i ncluded the same 1998-99 worksheet and utilized the nmaterially
sanme nethod for later fiscal years.
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calculate the rate set in 1996. The same cal cul ation

nmet hod that produced the $1.1815 rate (that ADM is

currently paying) [sic: $1.815] produced the $1.98 rate.

Are we to assune that since there was no objection to the

met hod used to set the rate at that tinme, that there will

be no objection to its being set the sane way this tinme?

J. A, 580.

Despite the County’s current protests to the contrary, these
wor ksheets are inportant insights into the County's pre-litigation
rate-setting methods. As the district court found, the worksheets
reveal ed that the County would: (1) calculate the PPl rate; (2)
calculate the rate necessary to cover NOVE, then (3) conpare the
PPl rate with the NOVE rate, and only charge above the PPl rate if
(1) is less than (2). See J.A at 664. To calculate the rate
necessary to cover NOVE, the worksheets begin with the water-system
budget —- and decidedly not any other expenses, |ike the |arge
capital -projects expenses accounted for el sewhere that the County
woul d now have us include — as NOWE s foundation.® They then
deduct fromthe Water System budget all debt service® and “speci al

fees” (including “tap” and “LCFW&SA’ fees and, beginning in 1999-

00, “capacity,” “availability,” and “acreage” fees).’ The

*The 1998-99 water system budget was $13.83 mllion, while the
1999- 00 wat er system budget was $12.86 mllion.

®The 1998-99 wor ksheet adds back in $421,000 of sone other “debt
service” (which, according to the district court, is actually a
line itemin the water-system budget for capital |eases for water
system mai nt enance equi pnent. See J. A 667).

I'n 1998-99, the deduction for “special fees” totaled $1.16 nmillion
and reflected only “tap on” and “LCFWRA" fees. In fiscal vyear
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wor ksheets then divide this resulting amount by what appears to be
the total gallons of water sold to arrive at an “approved water
rate.” See J.A 407-11, 575-76.% This “approved” rate was, to the
County, the maximumrate it could charge ADM

The County now attenpts to discredit its earlier clear
representations to ADMt hat the worksheets were “used by the County
to arrive at the potable water rate,” J.A 574; “support[] the
County’s cal culation of the water rate,” J. A 580; were “the sane
met hod t hat was used to calculate the rate set in 1996[,]” id., and
are “[t] he sanme cal cul ati on nethod that produced the [] rate (that
ADMis currently paying). . . .” 1d.

The County’s offerings in support of this assertion, however,
are |l ess than neager. It can submt only the testinmony of its
Director of Fiscal Operations, Lithia E Brooks, who now clains
that the internal worksheets were, whil e produced at her direction,
never actually used to calculate the § 5(f) rate. E.qg., J.A 214-
17. Notably, however, Brooks echoes Smth in failing to offer any

positive nethod for how rates actually were charged. Thus, in

1999- 00 and subsequent years, however, the County began to charge
its custoners other “capacity,” “availability,” and “acreage” fees
-- Iin addition to the per-thousand-gall on charge. These were al so
each deducted by the County as “special fees.” J.A 407-11, 576.
The wor ksheets for fiscal years 1999-00 and after also then add in
to the water systembudget approximately $1.6 mllion annually for
depreciation of capital assets. 1d.

8ln 1998-99 the approved rate was $2.51 per thousand gallons. In
1999-00, it was $1.979 per thousand gall ons.
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denying that the worksheets reflected the County’'s pre-litigation
rate-setting nmethod, the County is left in the awkward position of
(1) having to admt that it never calculated ADMs water rates
under the nethod they would now have us use and (2) offering no
affirmative theory -- much less evidence -- of how its rates
actually were cal cul ated before the lawsuit. |In stark contrast, on
this point ADM offers (1) clear-as-day pre-litigation adm ssions
fromthe County, sent by its attorney, that the worksheet nethod
was used before litigation and did reflect the County’'s rate-
setting nmethod for years before those years relevant for this
lawsuit. J.A 572-81. Moreover, ADMoffers (2) other worksheets
ordered at M. Brooks’ behest which consistently continue the
met hods of the pre-litigation worksheets for the fiscal years up
t hrough 2003. See J. A 407-11.

On August 31, 2000 —- about seven nonths after it sent the
last letter in support of the worksheets -- the County told ADM
that it owed $191,546, the difference between the rate ADM was
paying and the rate the County had charged since January 1, 1999.
The County threatened to cancel ADMs water service if it did not
send paynent by Septenber 21, 2000. On Septenber 14, 2000, ADM
paid what the County said it owed under protest.

D. The Lawsuit
ADM sued on June 21, 2002. The thrust of ADMs case is that,

because T 5(f) was inapplicable, the County was unjustified in
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charging anything nore than the f 5(d) rate. Specifically, ADM
contends that it overpaid by $357,768 in the years now rel evant to
the contract.® Brunswick County asserted a counterclaim for the
years ADM has paid | ess than the County’s full charges, and, unlike
ADM requested a jury trial. The County’ s chief counter-argunent
is that its rates could have been justified, even had it not
i ncl uded the Phase Il debt charges.

To support this theory, the County relies upon the report and
deposition of Dr. C W Corssmt, Ph.D., an utilities econom st who
anal yzed the rates from July 1, 1998 to June 30, 2001. Most
relevantly, Dr. Corssmit’s report teased out expenditures fromthe
County’s non-water system budgets and submtted that they were

really expenditures that could have been, but were not, counted

°Thi s includes anmpbunts of $145, 546 above the § 5(d) rate for 2001,
$76, 686 for 2002, $105,410 for 2003, and $30,126 through Cctober
30, 2004. J.A 680, 728-30. The following table illustrates the
rates charged ADM conpared to what the § 5(d) rate woul d have been
during the rel evant years:

Fi scal Year Paragraph 5(d) rate |Rate charged to ADM
2001 $1. 97 $2. 20
2002 $2. 04 $2. 38
2003 $1. 98 $2. 80
2004 $2.03 $2. 32

ADM has since only paid at a rate of $2.20 per thousand gall ons
(charged to it in 2001) rather than the subsequently increasing
rates the County has bill ed.
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under NOME. Having done so, the report concl udes that addi ng t hese
expenses woul d have justified the County’s rates.

After discovery, ADM noved for total sunmary judgnent.
Brunswi ck County opposed and, in turn, noved only for partial
summary judgnent on the issues that (1) the statute of limtations
barred any damages arising before the fiscal year beginning July 1,
2000, and (2) ¥ 5(e) (which granted a vol une-based di scount to the
1 5(d) rate) was inapplicable.

On Decenber 2, 2003, after ordering supplenental briefing, the
district court granted both parties’ notions -- thus finding that
the County breached and denying the County’s counterclains.
Finding that the operative portions of the contract “present[] a
difficult case for interpretation,” J.A 659, and that neither
party submitted an entirely reasonable reading of § 5(f) in
litigation, the court |eaned heavily on the parties pre-lawsuit
conduct as evidenced by the worksheets. The district court then
ordered further supplenental briefing on danages, and the parties
cal culated the rates under the worksheet nethod. The district
court also heard a request from the County to reconsider the
propriety of deducting “special fees” from NOVE. The court
declined to alter its ruling from what it found the worksheet
nmet hod to entail, and i ssued a final judgnment on February 11, 2004,
whi ch granted ADM $357, 758 i n conpensatory damages and $58, 264. 64

in prejudgnment interest. The County tinely appeals.
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.
W review a district court’s grant of summary judgnent de

novo. Boss v. E.|I. Dupont de Nemours & Co., 324 F.3d 761, 766 (4th

Cr. 2003); Goodnman v. Resolution Trust Corp., 7 F.3d 1123, 1126

(4th Cr. 1993). Summary judgnment should be granted when no
genui ne issue of material fact renmains unresolved and the noving
party is entitled to judgnent as a matter of law. Fed. R Cv. P

56(c); Anderson v. Liberty Lobby, lInc., 477 U S. 242, 248-49

(1986). At the summary judgnent stage, the judge's functionis to
determ ne whet her any genuine issue of material fact renmains for
trial. Anderson, 477 at 249. Unless “the evidence is such that a
reasonable jury could return a verdict for the nonnoving party,”
summary judgnent is proper. |d. at 248.

The district court properly noted that North Carolina |aw
controls the interpretation of the contract; § 14 of the contract
i ndi cates as rmuch. However, the court then errantly noted --
albeit wultimately harmessly — a different summary judgnent
standard. Citing the North Carolina Suprenme Court case of Davison

v. Duke University, 194 S E. 2d 761, 783 (N.C 1973) for the

proposition that “[t]he interpretation of a contract is a question
of law within the court’s province,” J.A 653, the district court
si nply decided that, under North Carolinalaw, it was to decide the

contract as a matter of | aw
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This was an oversight. Since the suit was filed in federa
court, the Federal Rules of Civil Procedure govern nmatters |ike
whet her Fed. R G v. P. 56(c) notions for summary judgnent shoul d
be granted. As Judge Posner has expl ained, under Erie, federa
courts sitting in diversity should apply state contract |aw as
woul d a court in that state because contract lawis substantive; it
is “concerned primarily with ‘the channeling of behavior outside

the courtroom'” Coplay Cenent Co. v. WIlis & Paul G oup, 983

F.2d 1435, 1438 (7th Cr. 1993)(citations omtted). However,
federal |aw nust govern whether a question is one of |law or fact,
because that is a matter “internal to the federal judicial systen
i nvol ving the all ocation of functions between judge and jury. 1d.;

Cunni ngham and Co., Inc. v. Consolidated Realty Mynt., Inc., 803

F.2d 840, 842 (5th Cr. 1986)(“The roles of judge and jury in the
interpretation of contracts are set by federal law, even in

diversity cases.”); see also Byrd v. Blue Ridge, 356 U S. 525, 538

(1958) (“[T]here is a strong federal policy against allowng state
rules to disrupt the judge-jury relationship in the federal

courts.”); Atkins v. Schnmutz Mg. Co., 435 F.2d 527, 536-37 (4th

Cr. 1970)(sane). In short, while we respect and apply as
appropriate substantive state law, we guard jealously the
i ndependence of our internal procedural rules |ike sumary judgnent

st andar ds.
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[T,

This case turns on the interaction of a contract’s express
terms and the parties’ course of perfornmance under the Uniform
Commercial Code (*“UCC’). Section 2-208 of the UCC, adopted by
North Carolina as N.C. Gen. Stat. 8§ 25-2-208,'° nandates that courts
gi ve sonme —- but not unreasonably heavy -- interpretive weight to
the parties’ course of performance. On this point, 8 2-208 makes
at least two principles plain: first, a course of performance is
“relevant” to determ ne the “nmeaning of the agreenent.” N. C GCen.
Stat. 8§ 25-2-208(1). Second, only when the two can not reasonably
be read in harnony do the express terns “control” the course of

performance. N.C. Gen. Stat. § 25-2-208(2).%"

North Carolina has adopted Article 2 of the Uniform Commercia
Code. N.C Gen. Stat. 88 25-1-101 to 25-11-108. Because water can
be neasured by a flow neter, it is “novable” under Article 2, and
thus the contract at issue in this suit is one for the sale of
goods. See N.C. CGen. Stat. 8§ 25-2-105; Ml berry-Fairplains Wter
Ass’n v. Town of North WIkesboro, 412 S.E. 2d 910, 915 (N. C. App.
1992) (contract for sale of water fromtown to business is sale of
goods); Westpoint Stevens, Inc. v. Panda-Rosemary Corp., 1999 W
33545512 at *3 (N.C. Super. Dec 16, 1999)(finding steam to be
“goods”).

1Section 2-208 of the North Carolina Commercial Code provides in
full:
(1) Wwere the contract for sale involves repeated
occasi ons for performance by either party with know edge
of the nature of the performance and opportunity for
objection to it by the other, any course of performance
accepted or acquiesced in wthout objection shall be
rel evant to determ ne the nmeani ng of the agreenent.
(2) The express terns of the agreenent and any such
course of performance, as well as any course of dealing
and usage of trade, shall be construed whenever
reasonabl e as consistent with each other; but when such

16



We anal yze the contract with these rules equally in mnd with
the proper summary judgnent standard, and conclude that the
district court correctly granted summary judgnent to ADM

A. The Parties’ Course of Performance

Gven the wevidence submtted in the sumary |udgnment
mat eri al s, the County cannot now convi ncingly contest that a course
of performance did not exist. As the County correctly realizes,
the letters thenselves are not, standing alone, a course of
performance. See Appellant’s Br. at 41-42; N.C. Gen. Stat. 8§ 25-2-
208 cm. 4 (“A single occasion of conduct does not fall within the
| anguage of this section.”). Rather, the letters and worksheets

are sinmply strong evidence — not credibly contradi cted, and al nost

surely admssible? — regarding the course of performance

construction is unreasonabl e, express terns shall control
course of performance and course of performance shal
control both course of dealing and usage of trade
(3) Subject to the provisions of the next section [§ 25-
2-209] on nodification and waiver, such course of
performance shall be relevant to show a waiver or
nodi fication of any terminconsi stent with such course of
per f or mance.

N.C. Gen. Stat. 8§ 25-2-208.

12The County contends that the letters — but, to their credit, not
the worksheets — are inadmssible under Fed. R Evidence 408
because they were part of “conprom se negotiations.” Appellant’s

Br. at 39-40; Reply Br. at 13 n.1. W disagree. The letters were
witten nonths prior to any lawsuit and at the tine they were
witten no reason existed to believe that any litigation would
necessarily come to pass. Courts surely need not exclude all
inter-party questions and discussions about a contract; the
probative value of such evidence is quite high and considering
di scussi ons such as this does no harmto Rule 408 s good goal of
encour agi ng actual conpron se negoti ati ons.
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established during the pre-litigation years. The County’s failure
to appreciate this distinction |eads themto the errant argunent
that the letters cannot be a course of performance because ADM
never “accepted or acquiesced in” the nethod proposed in the
| etters and worksheets w thout objection. Appellant’s Br. at 41-
43. First, ADMnever disputed the nethod explained in the letters;
it just questioned the basis for the nunbers plugged into the
cal cul ations. But nore fundanental ly, these | etters and worksheets
offer the only evidence we have of the County’'s (previously
adm tted) rate-setting nethod t hroughout the years and, rel atedly,

ADM s continued acceptance of it. See, e.qg., Water Ass’'n v. Town

of North W1 kesboro, 412 S.E. 2d 910, 916 (N. C. App. 1992) (course

of performance established, and contract nodified, when town sold
busi ness water in excess of maximum contract price and anmount for
15 years). Thus, not only can the County not point to one bit of
evi dence establ i shing any ot her rate-setting nethod used during the
many years of volum nous water sales under the contract before
1999, but the County can show no evi dence that these rates were not
accept ed.

The County al so submits the novel suggestion that a course of
performance between a successor in interest to a contract and an
original party to the contract may not shed |ight on the intent of
the original parties. See id. at 20, 36-38. This also falls

short. A contractual successor stands in its predecessor’s shoes
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for both rights and responsibilities and -- at least -- a frank
adm ssi on about the course of performance by an original party to
the contract surely may be used against it by the successor. Wre
it any other way, it seens that the UCC s course of performance and
wai ver doctrines woul d be read out of exi stence whenever a contract
for the sale of goods is assigned. Such a result would be
particularly likely, and particularly wunjust, in long-term
contracts like this one. This cannot conport with the intent of
the drafters of the UCC
The County finally argues that a genuine issue of materia

fact remains as to the course of perfornmance because M. Brooks
clains that the County never used these nethods to set rates.?®?
Appellant’s Br. at 38-39. This too nust fail. Wth silence that
speaks |oudly, the County submts no other affirmative nethod in

the summary judgnent materials to contradict the clear statenent of

13 Specifically, Ms. Brooks contends that the Uilities Departnent
— not the finance departnent, which evidently devel oped the
wor ksheet — sets the water rate. M. Brooks’ testinony included
the foll owi ng exchanges:
Q Is [the worksheet] used in any way to assist the
County in determning the water rates to be charged to
custoners? A No, sir, it isnot. . . . Q How does
the County calculate, then the rate that is charged to
custonmers for water? A That is sinply based on the
anount that is calculated needed to cover projected
expenses for that departnent.
J.A. 215. Yet the head of the utilities departnent, M. Smth
plainly states that, prior to Dr. Corsmtt’s post-litigation
involvenent in the matter, the County never interpreted T 5(f) as
it would now have the court do. This fruitless and circular
finger-pointing sinply does not create a triable issue of fact on
the parties course of performance.
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their attorney that the nmethods outlined in the worksheets were
used by the County before litigation. W find it difficult to
believe that any reasonable jury would weigh a bare, post-hoc

denial, offered with nothing else to stand in its place, over a

pre-litigation adm ssion by a sophisticated contracting party
vetted by its |lawer and subsequently bol stered by other uses.
Here the County sent l|letters stating, anong other things, that “a
summary of the cal culations used by the County to arrive at the
potable water rate. . . .7 J.A 574 and “[t]his nethod was the
sane nethod that was used to calculate the rate set in 1996. The
same cal cul ati on net hod that produced the [rate that ADMwas payi ng
at the time of the letter] produced [this] rate.” J.A 580. In
sum while ADM as the plaintiff, assuredly bears the burden of
proof on establishing a course of performance, the County has
sinply offered no evidence which genuinely puts into issue that the
wor ksheet s evi denced the course of perfornance.
B. Express Text of the Contract

Because “[t]he parties thensel ves know best what they have
meant by their words of agreenent and their action under that
agreenent is the best indication of what that nmeaning was,” N.C
Gen. Stat. 8§ 25-2-208 cnt. 1., § 25-2-208(2) comrands us to
construe the course of performance and express contractual text
har noni ously “whenever reasonable.” Thus, it follows that only

when such a reading is decidedly unreasonabl e do the express terns
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“control.” N C GCen. Stat. 8§ 25-2-208(2). The operative express
terms for this contract are those which determ ne whether § 5(f)
applies: (1) “maxi numcharges as specified herein” and (2) “NOWVE."~
When (2) is an anount greater than (1), then § 5(f) mght apply.
As explained below, these sections nay, wth one exception,
reasonably be read in harnony with the parties’ course of
per f or mance.
1. “Maxi mum charges as specified herein”

Paragraph 5(f) notes that when the “maxi num charges as
specified herein” are “insufficient” to cover NOVE, the County
shal |l charge all its custoners equally nore in order to equal NOVE.
J.A. 22. The worksheets consistently divide the County’ s NOVE by
all gallons of water sold by the County to establish the
“calculated rate to cover operations.” J.A 575-76. Thus, the
district court found that the contract’s real neaning was inforned
by the parties’ pre-litigation conduct, as evidenced in the
wor ksheets, which was to utilize all water rates. The court did
so, however, in spite of its opinion that the only *“nmaximm

charges” the contract expressly provided “herein” were ADMSs

charges set out in the immediately preceding paragraphs 5(a)-(e).

We attack this problemdifferently. As established above, the
course of performance was not genuinely in dispute. Gven this,
under N.C. CGen. Stat. 8 25-2-208(2), the proper question before the

court is sinply whether the express text may reasonably be read in
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harmony with the course of perfornmance. It can. The contract
surely does not assune that ADM and the County contract in a
vacuum | ndeed, w thout other custoners, many inportant portions
of the contract are rendered nmeani ngl ess: anong ot her references
to revenue received fromother users of the water system 99 4(b)

and 5 ensure that all other custoners’ charges nust be hi gher than

ADM s; Y 6 requires that the County charge all custoners fairly and

as low as practicable and requires that all water-systemrevenues

(not nerely ADM s) exclusively for water system purposes. This
all allows at | east a reasonabl e reading that “herein” was neant to
refer to the entire contract — and thus other custoners’ charges
-- not nerely the imediately preceding 17 5(a)-(e). |Indeed, as
not abl e as what the contract expressly says is what it does not but

could have said if the parties neant to give “herein” such a

cranped neani ng: the contract decidedly does not refer to the
charges “as specified in the i medi ately precedi ng paragraphs” or
“the maxi mum charges otherwi se allowed to Pfizer.” Finally, we
al so note ADM s uncontested citation of an identical contract -
conplete with an identical § 5(f) -- the County entered into with
the towmn of Long Beach. J.A 590. This contract’s existence is

i nportant because it severely undermnes any notion that in

YI'ndeed, T 5(f) itself requires all other rates to be increased
equally to ADMs rates if they are ever increased beyond the T 5(d)
PPl -rat e whenever the “maxi numcharges” are “insufficient.” It is
certainly not unreasonable to read these two phrases of § 5(f) in
equi librium
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drafting § 5(f) the County relied solely on Pfizer/ADM s charges to
cover NOMVE. Thus, as established by both the plain text and
confirmed by the parties’ plain course of perfornmance, the district
court was well within its rights to find as a matter of |aw that
1 5(f)’s “if” trigger -- “the maxi numcharges as specified herein”
—- enconpasses all water sold, not nerely the charges of
Pfizer/ ADM There sinply is no factual dispute on this point for
a jury to consider.
2. NOME

The other side of the § 5(f) coin is NOMVE The County
chal l enges the district court’s exclusion of three categories of
expenses from NOVE: (1) large capital expenses accounted for
outside the water-system budget, (2) depreciation for capital
expenses, and (3) certain “fees” the County began charging i n 1999.
The district court properly excluded all three.

Unlike it evidently did in the worksheets, the County now
w shes to go back and i ncl ude significant expenses fromthe capital
projects fund in the calculation of NOVE. As M. Brooks argues,
“many significant capital expenditures for, anong other things,
mai ntai ning the water systemare not reported as an expenditure in
the Water System Operating Fund but are instead reported as
expenditures in the Capital Products Fund.” J.A 59. Yet the
summary judgnent materials nmake clear that the County utilized the

wat er system budget — and not other capital projects expenses
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whi ch the County now clains should count -- as the baseline for
cal cul ati ng NOVE.

The contract defines NOVE as “the cost of raw water and ot her
di rect expenses” of operating and mai ntaining -— but not expandi ng
—- the system To be sure, this makes no explicit reference to the

wat er system budget; but neither does this text nake unreasonabl e

a reading that the water system budget was to serve as the
contract’s proxy for “the cost of raw water and other direct
expenses.” Following the district court’s reasoning, it hardly
seens that the parties, when drafting the contract, anticipated
retaining an utilities econom st annually to tease out “water
systeni expenses from areas other than that which the County
previously and readi |y recogni zed were wat er systemexpenses. Yet,
since the course of performance did not include such expenses, to
find that such capital expenses should be included we woul d have to
be so sure that this was the parties’ intent that it would be

unr easonable to believe otherwwse. Surely it is not. Thus, since

the course of performance and express text can reasonably be read
in harnony here, we are conmanded to do so. See N.C. Gen. Stat.
§ 25-2-208(2).

The interpretation of the fees and depreciati on accounted for
on the 1999-00 worksheet is a slightly tougher issue.
Paragraph 4(c) states that “all expenses which are reinbursed by

special fees, such as tap on fees” may not be included in the
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definition of NOVE. J. A  21. The question is whether the
addi tional charges the County apparently began in 1999 are thus
“special fees, such as a tap on fee.”

We first note that the County’s consi stent nethod as evi denced
in the worksheets was to deduct all three fees from the water
system budget. Indeed, in every fiscal year that these fees were
charged, they were |isted by the County under the category “speci al
fees.” See J.A 407-11, 575-76. W al so see that the County’s own
W t nesses state consistently that acreage fees directly reinburse

debt expenses and the capacity fees rei nburse expansi on expenses.

Besides the fact that both of these fees directly reinburse an
expense -- and are therefore “special” -- they doubly deserve
exclusion from NOVE because they reinburse expenses plainly
i nperm ssi ble under § 4(c).* Thus, the course of performance and
express text are capable of being reasonably read in harnony.
Finally, the district court found that “depreciation should
not be counted towards NOVE because it. . . is a fictional, rather
than a “direct expense” to the water system J.A 666. The County
challenges this ruling by arguing that depreciation is a

“mai nt enance” expense that is especially inportant to include if

As for the “availability” fees, while we certainly presune that
the County acts under in good faith, we note that (1) the contract
is witten in a way such that the County holds all the cards and
coul d easily mani pul ate what any fee “rei nburses”; and (2) prior to
l[itigation (the period which North Carolina contract |aw gives
heavi est wei ght), the County called availability fees “special” and
deduct ed them when cal cul ating their rates.
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the “direct” capital nmaintenance expenses are not included. W
again agree with the district court. Paragraph 4(c) of the
contract took the tinme to list twenty-one exanples of “direct
expenses,” ranging from FICA taxes to postage to |aboratory
supplies to wuniforns. Gven this level of detail for such

conparatively mnuscule itens, it is unreasonable to believe that

an expense as enornous as depreciation -- a $1.6 mllion annua
entry on the worksheets -- was left off the list of “direct
expense” exanples by accident. Thus, consistent with the UCC s

commands, the district court was correct here to all owthe “express
text” of the contract “control” the parties’ course of perfornance.

See N.C. Gen. Stat. § 25-2-208(2).

| V.
For no shortage of reasons, a court “faces a conceptually
difficult task in deciding whether to grant sumary judgnent on a

matter of contract interpretation.” Wrld-Wde Rights Ltd. V.

Conbe Inc., 955 F.2d 242, 245 (4th Cr. 1992). Here this is so

because a court nmust hold in equipoise a proper respect for the
express text and the UCC s practical command to allow the parties’
conduct to aid in defining the text all while determ ning whet her
any genuine issues of material fact remain and refraining from

deci di ng di sputed facts.
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The district court conpleted this difficult task acceptably.
No genuine dispute existed regarding the County’s pre-litigation
rate-setting nethod, and thus the parties’ course of performance
was cl ear enough. The district court properly read the express
text of the contract and the course of performance in harnony when
it was reasonable to do so, but when, on the issue of
depreci ati on, such a readi ng was unreasonable, it correctly all owed
the express text to control. Thus, the district court’s judgnment
IS

AFFI RVED.

27



W DENER, G rcuit Judge, concurring:
| concur in Judge Gegory’'s mgjority opinion. | should add

that I would affirmon the opinion of the district court.
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SHEDD, Circuit Judge, dissenting:

| respectfully dissent. The dispute between the parties
shoul d be governed by the unanbi guous | anguage of the contract and
not, as the majority incorrectly rules, by the parties’ so-called
course of perfornmance.

The rel evant contractual |anguage provides:

5. The County will charge [ADM for water actually

delivered to [ADM . . . , and [ADM wll pay for such

water, at the Lowest Commercial Rate in effect at the

time of such deliveries provided, however, that in no
event shall such charge exceed the follow ng anounts:

(d) For fiscal years subsequent . . . to 1988, an
amount per 1,000 gallons not to exceed $1.50 tines the
ratio of the change in the PPl [Producer Price |Index]

(f) Should the maxi mum charges as specified herein
be insufficient to neet the Net Operating and Mai nt enance
Expense [NOVE] for any fiscal year . . . , the charges
for all custonmers for the year in question shall be
i ncreased on an equal percentage basis by the County
(i ncludi ng i ncreasi ng the maxi numcharges to [ ADM beyond
t hat ot herw se authorized by this Agreement) in order to
rai se sufficient funds to cover . . . such [ NOWE].!?

The parties agree that ADM nust pay either the anount
described in section 5(d), which is the PPl rate, or the anount
described in section 5(f), whichis the NOVE rate. The parties, of

course, disagree as to which of these two rates applies.

!Section 5(f) also includes | anguage all owi ng the addition of debt
servi ce expenses for Phase | and Phase A into the cal culation

These debt service obligations were fulfilled by 1993, so they are
not relevant to this case.
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To determ ne which rate applies, we nust first turn to the
express ternms of the contract. Under North Carolina law, “the
nost fundanmental principle of contract construction [is] that the
courts nust give effect to the plain and unanbi guous | anguage of a

contract.” Johnston County v. R N. Rouse & Co., 414 S. E. 2d 30, 34

(N.C. 1992). If the |anguage of a contract is unanbi guous, the

intention of the parties nust be inferred fromthe words of the

contract. MWMalton v. Gty of Raleigh, 467 S.E 2d 410, 411 (N.C
1996) . Under such circunstances, the “court’s only duty is to
determ ne the | egal effect of the | anguage used and to enforce the

agreenent as witten.” Atlantic & E. Carolina Ry. Co. v. Southern

Qut door Adver., Inc., 501 S.E.2d 87, 90 (N.C. C. App. 1998). A

contract is not anbiguous nerely because the parties differ on how
to interpret its terns. Walton, 467 S.E 2d at 412. Unanbi guous
contracts are interpreted by the court as a matter of law. First-

Citizens Bank & Trust Co. v. 4325 Park Rd. Assocs., 515 S. E. 2d 51,

54 (NNC. C. App. 1999); Wrld-Wde Rights Ltd. Partnership v.

Conbe, Inc., 955 F.2d 242, 245 (4th Cr. 1992).

Al t hough the rel evant contractual provisions require careful
readi ng and cross-referencing, they are nonethel ess unanbi guous.
The PPl rate in section 5(d) -- an indexed rate that is not iIn
di spute -- applies unless “the maxi num charges as specified” in
section 5 of the contract are “insufficient to nmeet the [ NOVE] for

any fiscal year.” Section 5(f). If the *“nmaxi mumcharge” ADMwoul d
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be required to pay in a given year for its water consunption based
on the PPl rate? is “insufficient to neet” the qualifying NOVE
expenses al | oned under the contract, then the County may charge ADM
t he higher NOMVE rate under section 5(f).3

The qualifying NOVE expenses are clearly defined in section
4(c) of the contract. They include direct expenses for salaries,
postage, wutilities, wunifornms, insurance, chemcals, |aboratory
supplies, training and travel, and many other typical expenses
incurred in operating a water system

The parties dispute two categories of expenses under the
definition of NOVE. The first disputed provision allows the County
to add into NOVE direct expenses for “[c]apital equipnment used to
operate or mamintain the Water System” Section 4(c)(21). The
County presented evidence of such expenses in the rel evant years,
but the district court precluded these anounts fromthe cal cul ati on
of NOMVE. Because the unanbi guous | anguage of the contract clearly
allows the County to include these expenses in cal cul ati ng NOVE
the district court’s exclusion of themwas erroneous. The second

di sputed provision states that “all expenses which are reinbursed

There are several “maximum charges” listed in section 5, but,
based on the particular facts of the case, the only “maxi num
charge” specified in section 5 that could be used to nmake this
necessary cal culation under section 5(f) is the PPl rate under
section 5(d).

SADM argues that “maxi mum charges” neans all charges paid by al
custoners. There is no support for this interpretation based on
the plain terms of the contract.
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by special fees, such as tap on fees” shall be excl uded from NOMVE.
Section 4(c)(21)(ii) (enphasis added). The County, for exanple,
charges each custoner a tap-on fee when it physically connects that
custoner to the water system This fee pays for the |abor and
pl unbi ng supplies required to nmake the connection. Because the
custoner is required to reinburse the County for these particular
expenses by paying the fee, the County in effect incurs no net
expense. Allowing the County to add its tap-on expenses to NOVE
when they have already been directly reinbursed by the custoner
woul d i nproperly inflate NOVE and, nore inportantly, would violate
the terns of the contract.

In addition to tap-on fees, the County charges acreage,
capacity, and availability fees. Unli ke tap-on fees, there is
evi dence that these three fees do not directly rei nburse the County
for any specific expenses incurred by the County. |If these fees do

not represent “expenses which are rei nbursed by special fees,” they
shoul d have no effect on NOVE. Nevertheless, the district court
rul ed that the anount of revenue recovered by these fees should be
subtracted fromNOVE. NOVE, however, is a cal cul ati on of expenses,

not revenues. Based on the contract, not even tap-on fees are

actually subtracted from NOVE; rather, the correspondi ng expenses

rei nbursed by the tap-on fees are excluded from NOVE. Requiring
the County to subtract its revenues fromthe acreage, capacity, and

avai lability fees inproperly reduces NOVE and thus affects the
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determ nati on of whether the County may charge ADMt he hi gher NOVE
rate in section 5(f). Accordingly, the district court erred by
requiring, as a matter of law, the subtraction of these fees from
NOVE.4

The majority ignores the unanbi guous | anguage of the contract
and i nstead purports to decide the case, as a matter of | aw, based
on the parties’ so-called course of performance. North Carolina
| aw provi des that when a contract governed by the comercial code
“invol ves repeated occasions for performance by either party with

know edge of the nature of the performance and opportunity for

objectionto it by the other, any course of perfornance accepted or

acqui esced in without objection shall be relevant to determ ne the

meani ng of the agreenent.” N C. GEN. STAT. 8§ 25-2-208(1) (enphasis
added) . ADM did not know the “nature of the [County’s]
per f or mance” (i.e., how the County calculated the water rate)
until it first disputed the County’s newwater rate in 1999. After
ADM di sputed the rate, the County provided copies of its internal
wor ksheets. Upon receiving the County’s internal cal cul ati ons, ADM
did not “accept” or “acquiesce” in the County’ s calculation.
| nstead, ADMinformed the County that the information “still does

not satisfy ADMthat the newrate is in conpliance with the terns

“At oral argunment, counsel for ADM conceded that availability fees
do not directly reinburse any specific expenses. Counsel for ADM
al so conceded that the County’s argunment relating to acreage and
capacity fees has nerit.
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of the contract,” and, nost tellingly, ADM refused to pay the
i ncreased rate inposed by the County. Thus, there is no course of
performance between the parties, as defined by § 25-2-208, that is
“relevant to determ ne the neaning of the agreenent” in this case.
Id.

The district court’s msplaced reliance on course of
performance necessarily affects the determ nation of the naximum
rate the County is all owed to charge ADMunder the express terns of
the contract. Accordingly, | would reverse the grant of summary
j udgnment in favor of ADM

Even if | were to agree that the parties’ course of
performance qualifies as relevant evidence to help determne the
meani ng of the agreenent, | would reverse sunmmary judgnent and
remand for trial. Instead of treating the parties’ so-called
course of performance as rel evant evidence, the district court and
the majority essentially replace the parties’ witten agreenent
with what they consider to be the parties undi sputed course of
per f or mance. This purported course of performance is, however,
disputed at its very core. The County’s evidence shows that the
i nternal worksheets, which the district court and nowthe nmajority
basically treat as the new contract, were not used to calculate
ADM s rate. Instead of viewing this evidence in the |ight nost
favorable to the County, which we nmust do in our sumrary judgnent

review, the majority does its own weighing of the evidence and
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rejects it as unbelievable.® A jury, rather than the mgjority,
shoul d be allowed to deci de which evidence to believe.

Finally, the majority fails to consistently apply what it
deens to be the parties’ so-called pre-litigation course of
per f or mance. In the worksheets, which the mjority views as
sacrosanct for all other purposes, the County i ncluded depreciation
in NOVE. To be consistent, the majority woul d necessarily have to
conclude that this too was part of the parties’ course of
performance. Nevertheless, the majority insists that depreciation
cannot be included in this calcul ati on because the express terns of
the contract prohibit the County fromdoing so. This conclusion by
the majority is internally inconsistent with its view of the
parties so-called course of performance, and it is also an

incorrect ruling based on the evidence in the record.®

°The majority finds “it difficult to believe that any reasonable
jury woul d” believe the County’s denial that the worksheets were
used to set ADMs rate. The nmpjority’s prediction on what a jury
m ght do with this evidence m ght be correct, but that question is
for the jury to decide.

°At the very least, there is a question of fact whether
depreciation can be included in NOVE. The express terns of the
contract allow the County to include capital nmaintenance and
operation expenses in NOVE. The County’s expert opined that
depreciation can be an appropriate way to estimate capital
mai nt enance and operation expenses. W nust credit this testinony
in our review of a grant of summary judgnent.
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