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PER CURI AM

This case concerns the termnation of L. J. Pettyjohn’s
(“Pettyjohn”) enploynment with Estes Express Lines (“defendant” or
“Estes”), atrucking firm Pettyjohnoriginally filed suit agai nst
defendant claimng that defendant’s actions constituted unlawf ul
di scrim nation based on race in violation of Title VII of the G vil
Ri ghts Act of 1964, 42 U.S.C. 8§ 2000e, et seq. and discrimnation
in violation of 42 US C. 8§ 1981 (“discrimnation suit”).
Addi tionally, Pettyjohn contended that the resignation provision
i ncluded i n his workers’ conpensati on nedi ati on agreenent i s barred
by North Carolina’s workers’ conpensation rules, and that
defendant’s attenpt to secure his resignation was against public
policy and w thout consideration. The district court granted
defendant’s notion for sunmary judgnent, finding that Pettyjohn’s

clains were without nerit. W affirmthe district court.

l.

Est es enpl oyed Pettyjohn for eight years, during which tinme he
was assigned to several different positions and his job performance
was generally satisfactory. At the tinme of his injury, Pettyjohn
was working as a Pickup and Delivery (“P&D’) driver. P&D drivers
drive local routes to pick up and deliver freight at various
comercial |ocations. Pettyjohn’s job required that he be able to

[ift a m ninmum of 100 pounds and that he be able to sit for 30-40



mnutes at a tine while driving. These requirenents were
apparently not a problem before Pettyjohn slipped and fell on ice
while on a loading dock, thereby injuring his head and back.
Subsequently, he found that he could not sit, drive, or lift as
needed in his P& driver position. Pettyjohn's physicianinitially
i nposed a restriction of no lifting, which remained in effect for
four nonths. After that period, his physician allowed him to
occasionally lift up to 55 pounds with no repetitive squatting

crouchi ng, or kneeling. During his mandated physical restrictions,
Pettyj ohn was assigned to |ight duty work as a guard.

Approxi mately ten nonths after his injury, Pettyjohn’s lifting
restrictions were eased again, allowing himto lift up to 75
pounds. Subsequently, Estes had Pettyjohn alternate between the
guard position and a somewhat better paying naintenance job.
Eventually Pettyjohn was transferred to the higher paying
mai nt enance job full-tinme. However, that position still did not
pay as much as his previous P& position.?

Over a year after his injury, Pettyjohn and his attorney, Ken
Johnson (“Johnson”), attended a nedi ation session in an attenpt to
settle his workers’ conpensation claim At  that nediation,

Pettyjohn signed, on the advice of his attorney, a docunent

! Pettyjohn’s salary as a P& driver was $17.35 an hour.
During this period and throughout the remai nder of his enpl oynent
with Estes, Pettyjohn received conpensation for his medical bills,
his nmedical treatnent, his | ost wages, and his wage differentials.
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entitled “Menorandum of Agreenent of Mediation Conference” (the
“Medi ati on Agreenent”). This docunent stated that the matter had
been settl ed by consent, that defendant’s attorney was to draft an
agreenent, and that:

The terns of this Agreenent are as follows: $45,500 in a

[ unmp sumin | C #016453, paynent of the entire nmed fee and

wai ver of lien in NNC. Claim DA 7/18/99 and Ds wll

advance $5, 000 on execution of clincher on both clainms +

resignation by enpl oyee-plaintiff.
J.A 175. There is no dispute that Pettyjohn read and voluntarily
signed the agreenent wth an attorney representing him
Pettyjohn’s attorney informed his client that he had a certain
nunber of days to revoke the Medi ati on Agreenent.

Later that sanme day, Pettyjohn called the guard tower and told
t he supervisor on duty that “it was over,” to which the supervisor
initially responded that he should “cone on in to work.” However,
once the supervisor was infornmed of the terns of the settlenent, by
Estes’s HR representative, he called Pettyjohn back and said there
was no | onger any need for himto cone back. 1d. at 47. Pettyjohn
agreed and said “okay.” Id. at 48. Pettyjohn never returned to
wor k for defendant.

Si x weeks after the execution of the Medi ati on Agreenent, the
attorney representing Pettyjohn in his discrimnation suit against
Estes, R Mirphy (“Mirphy”), contacted Johnson in an attenpt to

change the | anguage in the workers’ conpensation “Agreenent for

Final Conpromi sed Settlenent and Release,” also known as the



“Cincher Agreenent,” which was to be filed with the North Carolina
| ndustrial Commission (“N.C.1.C."). Mur phy sought to have the
| anguage concerning Pettyjohn’s resignation struck from that
docunent . According to both parties’ counsel the dincher
Agreenent that was actually submtted to the NCI.C did not
i nclude the | anguage regardi ng Pettyjohn’s resignation.
Subsequent |y, defendant filed a notion for summary j udgnent in
Pettyjohn’s discrimnation suit. In response and for the first
time, Pettyjohn alleged: (1) that defendant’s attenpt to secure the
resignation was against public policy; (2) his resignation was
secured wthout consideration; and (3) that the resignation
provision in his workers’ conpensation agreenent violated North
Carolina s workers’ conpensation rules. The district court found

that Pettyjohn failed to nmake a prima facie case of race

discrimnation under Title VII or 8 1981 and that Pettyjohn s new
clainms alleged in his response were not properly raised, however,
the district court found that these clainms warranted di sm ssal on
the nmerits because they were unsupported by the evidence. Thus,
the district court granted defendants’ notion for summary j udgment.

Pettyjohn tinely filed this appeal.

.
We review a district court’s summary judgnent ruling de novo,

viewi ng the evidence in the light nost favorable to the non-novi ng



party. &ol dstein v. The Chestnut Ridge Volunteer Fire Co., 218

F.3d 337, 340 (4th G r. 2000); Binakonsky v. Ford Mdtor Co., 133

F.3d 281, 284-85 (4th Gr. 1998). Sunmary judgnment is appropriate
if “the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, showthat
there is no genuine issue as to any material fact and that the
moving party is entitled to judgnent as a matter of law.” Fed. R

Cv. P. 56.

L.

Pettyjohn only appeals the district court’s dismssal of his
claim that securing a resignation in connection with a workers
conpensation settl enent violated of North Carolina’s public policy,
that his resignation was wthout consideration, and that his
medi ati on agreenent viol ates North Carolina s workers’ conpensati on
rules.? We will address these issues in turn. The district court
noted that these clains were not properly raised. Nevertheless,
the district court reviewed and dism ssed these clains on the
merits.

The Federal Rules “allow |iberal anmendnent of pleadings

t hroughout the progress of a case.” Elnore v. Corcoran, 913 F. 2d

170, 172 (4th Cr. 1990) (citing Brandon v. Holt, 469 U S. 464, 471

’Pet t yj ohn does not appeal the district court’s disnssal of
his race discrimnation clains under Title VI| and § 1981.
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(1985) (holding that petitioner is allowed to anend pleadings
before Suprene Court)). A party s failure to amend will not affect
a final judgnent if the issues resolved were “tried by express or
i nplied consent of the parties.” Elnore, 913 F.2d at 172 (quoting
Fed. R Cv. P. 15(b)). Even without a formal anmendnent, “a
district court nmay anend t he pl eadi ngs nerely by entering findings

on the unpl eaded issues.” 1d. (quoting Galindo v. Stoody Co., 793

F.2d 1502, 1513 n.8 (9th Cir. 1986)).

In this case, there is no indication that defendant expressly
or inpliedly consented to try this issue, except for the fact that
they did not explicitly object. Nevertheless, the district court
did enter a finding on the unpl eaded i ssue. Wile the record would
have been clearer had Pettyjohn formally filed a notion to anend
and the district court had forrmally entered an order granting that
nmotion, they essentially did so in substance, if not in form
Thus, we find that Pettyjohn’s appeal ed clains are properly before

us. See People for the Ethical Treatnent of Aninmals v. Doughney,

263 F. 3d 359, 367 (4th Cir. 2001) (finding that plaintiff’s sunmary
judgnment briefs essentially noved the district court for |eave to
anend its conplaint and court appears to have granted that notion
via its summary judgnment ruling).

First Pettyjohn argues in his appeal, that the “requirenment to
resign as a part of a Wrkers’ Conpensation ‘dincher Agreenment’ is

in violation of North Carolina s Public Policy.” Appellant’s Br.



at 2. North Carolina adheres to the at-will enploynent doctrine
whi ch states that “in the absence of a contractual agreenent

establishing a definite term of enploynent, the relationship is
presuned to be termnable at the will of either party wthout
regard to the quality of performance of either party.” Tarrant v.

Freeway Foods of Greensboro, 593 S.E 2d 808, 811 (N.C. C. App

2004). However, the Suprene Court of North Carolina held that an
enpl oyer can not term nate an enployee for pursuing her workers'
conpensation rights. 1d. The court held in Tarrant that:

Wiile there is not a specific list of what actions
constitute a violation of public policy, the exception
has applied where the enployee is fired (1) for refusing
to violate the law at the enployer[’]s request, (2) for
engaging in alegally protected activity, or (3) based on
sonme activity by the enployer contrary to law or public

policy.

This Court has considered whether a claim of
wrongful discharge based upon North Carolina public
policy of not punishing enployees for exercising their
statutory rights under the Wirkers’ Conpensation Act was
tenable[.] . . . we concluded that such a cause of action
probably does exist . . . . The next tinme this Court
considered the issue we stated unequivocally [that a]
plaintiff nmay state a claim for wongful discharge in
violation of public policy where he or she alleges the
dism ssal resulted froman assertion of rights under the
Wrkers’® Conpensation Act.

593 S.E.2d at 811 (internal citations omtted) (enphasis added).
In Tarrant, six years after the plaintiff filed a workers

conpensation claim the enployer rehired her. [d. at 809-10. Two

days later, she was fired. [d. at 810. The plaintiff provided

evidence that she was fired because she filed a workers’



conpensation claim For exanple, when she was |eaving the store
after being rehired, she clained that the district nanager asked
her, “Are you going to behave? You' re not going to fall again, are
you?”. 1d. at 812. Also, on the day she was term nated, a manager
told her that her job performance was fine, but the conpany did not
want her around because she cost them a |ot of noney. I d.
Al t hough there was no cl ose tenporal connection between the filing
of the claim and the alleged retaliatory act, the enployer
essentially admtted that it termnated the plaintiff for pursuing
her workers’ conpensation rights. 1d.

Based on the court’s reasoning in Tarrant and the facts in
this case, Pettyjohn nust show that he was either: (1) “fired” or
constructively di scharged because he filed a workers’ conpensati on
claim or (2) forced toresign to settle his workers’ conpensati on
claim-- to support his assertion that Estes actions violated North

Carolina s public policy. See Salter v. E & J Healthcare, Inc.

575 S.E. 2d 46, 51 (N.C. C. App. 2003) (finding that the enpl oyee
has the burden of pleading and proving that the enployee's
di sm ssal occurred for a reason that violates public policy and
that there was a causal connection between the activity and the

dismssal).® In the case at bar, there is no causal or tenporal

3 To establish a prima facie case of retaliation, it nust be
shown that (1) the plaintiff engaged in a protected activity, (2)
t he enpl oyer took adverse action, and (3) there existed a causal
connection between the protected activity and the adverse action.”
ld. at 51.



connection between Pettyjohn’'s protected activity of filing his
wor kers’ conpensation claim and his alleged forced resignation
i.e. constructive discharge.* In fact, Pettyjohn testified in his
deposition that his term nation was sol ely because of his race.
Further, the topic of resignation did not surface until after
the parties entered into a nediation to settle Pettyjohn’s workers’
conpensation claim Johnson said that the nediati on was an arns-
| ength negotiation, in the presence of a nediator and attorney’s
representing both parties. Johnson also testified that defendant
initially offeredto settle Pettyjohn’s workers’ conpensation claim
for $7,500. The negotiations el evated the anmount to approxi mately
$30, 000, at which point the issue of a general release was raised
-- including Pettyjohn’s discrimnation clains or his resignation.
Johnson testified that he informed Pettyjohn that “resignation[s]
in clincher agreenents in the trucking industry especially [are]
standard.” J.A. 225. Wen asked if “resignation of enploynent was
part of what you all [Pettyjohn and Johnson] settled for at the
medi ati on?” ld. at 227. Johnson answered, “Yes.” | d. Thus,
Pettyjohn offers no evidence that at the time of the nediation
defendant “required” him to resign to settle his workers

conpensation claimor was unwilling to settle his claimunless he

‘For the sake of argunent we will treat Pettyjohn’s assertion
that he was forced to resign as a clai mof constructive di scharge.
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resi gned. Therefore, plaintiff fails to show that he was
constructively or otherwi se discharged or that his voluntary
resignation was a wongful discharge against North Carolina' s

public policy. Gavitte v. Mtsubishi Sem conductor Am, Inc., 428

S.E. 2d 254, 258 (“To proceed under [the public policy] exception,
plaintiff nust allege facts which indicate that she was in fact
‘“discharged.’” If plaintiff voluntarily resigned defendant’s enpl oy,
she cannot bring a claimfor wongful discharge.”).

Pettyjohn’s second claim that he was not conpensated for his
resignation, fails because he was actually conpensated for his
resi gnation. The Mediation Agreenent calls for Pettyjohn’s
resignation and settlenent of his workers’ conpensation claimin
exchange for $45, 500. Estes accepted Pettyjohn’s resignation,
proceeded to execute the Cincher Agreenent, and did in fact pay
Pettyj ohn $45,500. Moreover, neither Pettyjohn nor anyone acting
on his behalf ever revoked the Medi ati on Agreenent which incl uded
paynment for his resignation. Therefore, Pettyjohn’ s claimthat his
resignati on was w thout conpensation is without merit.

Pettyjohn’s third claim that the exclusion of the resignation
| anguage in the Cdincher Agreenent violates N.C.1.C. Rule 502
fails because Rule 502 does not prohibit resignations as part of
wor kers’ conpensation settlenents. North Carolina Industrial

Comm ssion Rule 502 provides in relevant part:
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Conprom se settl enment agreenents.

(a) Al conpronise settlenent agreenents nust be
submtted to the I ndustrial Comm ssion for approval. Only
t hose agreenents deened fair and just and in the best
interest of all parties will be approved.

(b) No conprom se agreenent will be approved unless it
contains the follow ng | anguage or its equival ent:

(3) That the enpl oyee knowi ngly and intentionally waives
the right to further benefits under the W rkers’
Conmpensation Act for the injury which is the subject of
this agreenent.

(5) That no rights other than those arising under the

provisions of the W rkers’ Conmpensation Act are

conprom sed or rel eased.
4 N.C. A C 10A 0502 (enphasis added).

Rul e 502 refers to the narrow jurisdiction of the Industri al
Comm ssi on, prohibiting parties fromincluding i ssues not rel evant
to an enpl oyee’s workers’ conpensation claim Pettyjohn does not
of fer the court any evidence or case |law to support the assertion
that defendant acted contrary to North Carolina s workers’
conpensation rules. Pettyjohn does not substantiate his inplied
claim that resigning was a “right” he was releasing or
conprom sing, thus prohibited frombeing included in the dincher
Agreenent. The language of the rule only prohibits the rel easing

of rights. That does not prohibit the enployee or the enployer

fromusi ng the enpl oyees’ position as a bargaining chip or | everage
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during settlement negotiations.® Although the parties chose to
omt the resignation |language in the docunent submitted to the
NNCl1.C, that does not violate North Carolina’s workers

conpensation rules.®

| V.

In sum Pettyjohn has not denonstrated that defendant
constructively discharged or fired hi mbecause he filed a workers’
conpensation claim that defendant required himto resign in order
to settle his workers’ conpensation claim in violation of North
Carolina’ s public policy, that he was not conpensated for his
resignation, or that defendant violated North Carolina s workers
conpensation rul es. Based on the foregoing, we affirmthe district

court.

AFFI RVED

> It would, however, prohibit the enployer or enployee from
conprom sing or releasing an enpl oyees’ EECC clains, for exanple.
As we noted supra, Pettyjohn’s attorney, Johnson, testified and
plaintiff does not dispute that it was standard for resignations to
be included in dincher Agreenents in the trucking industry.

® The record does not denopnstrate that either of the parties
believed that Pettyjohn’ s resignation was no |longer in effect due
to the deletion of the resignation |anguage from the docunent
submtted to the NNC.I.C. Thus, the om ssion neither revoked nor
resci nded Pettyjohn’s resignation, which occurred i medi ately upon
the signing of the Mediation Agreenent.
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