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PER CURI AM

American Autonobile Insurance Conpany (AAIC) sued three
i nsurance brokers wth whom it had entered into insurance
contracts. AAI C sought a declaratory judgnent that it had no
obligations under the insurance contracts to provide professional
liability coverage for suits brought against the brokers by their
former clients. After a trial before the district court and an
advisory jury, the court entered an order concl udi ng that AAlI C was
obl i gat ed under the i nsurance contracts to defend and i ndemi fy t he

brokers. For the follow ng reasons, we reverse and remand.

AAI C provides errors and om ssions and professional liability
i nsurance coverage to insurance brokers. The defendants in this
case are three insurance brokers who entered into i nsurance

contracts with AAIC. The insuring clause in the contracts provides
that AAIC shall pay “all sums which the |INSURED shall becone
legally obligated to pay as DAMACGES because of . . . any act,
error, or omssion of the INSURED. . . in rendering or failing to
render PROFESSI ONAL SERVI CES,” J. A 46, and that AAIC shall defend
the brokers fromlawsuits relating to their errors and om ssions.
The contracts al so contai n exclusionary cl auses, three of which are
relevant in this case. These clauses provide that there is no

coverage for



[ 1] Any claim arising out of the insolvency,

receivership, bankruptcy, liquidation or financial

inability to pay of any organi zation i n which t he | NSURED

has (directly or indirectly) placed or obtained coverage

or in which an INSURED has (directly or indirectly)

pl aced the funds of a client or account or in which any

person has invested as a result of consultation wth

| NSURED.

[ 2] Any claim arising from or contributed to by the

pl acenent of coverage with Miltiple Enployer Wlfare

Arrangenents as defined inthe Enpl oyee Retirenent | ncone

Security Act of 1974 (and any amendnents thereto).

[ 3] Any claim arising from or contributed to by the

pl acenent of a client’s coverage or funds directly or

indirectly with any organi zation which is not |icensedto

do business in [South Carolina].
J. A 56.

The brokers sold and marketed to various individuals a health
i nsurance and dental plan (the Plan). The Plan was marketed in
South Carolina from approxi mately August 1996 to June 1999, and
prem uns under the Plan were paid to the International Wrker’s
Quild Health & Wlfare Trust Fund (the Fund), which was
adm nistered by The Fidelity G oup, Inc. Though the Plan was
marketed as a valid ERISA plan, it was really a Miultiple Enployer
Wel fare Arrangenent (MEWA), a nuch riskier type of heal th i nsurance
pl an. In South Carolina an organization that wi shes to sell a
self-insured MEWA like the Plan here is required to maintain
certain reserve levels, obtain stop-loss insurance to protect
agai nst catastrophes, and have a certain nunber of trustees to
provi de oversight and protection. It appears that the Fund

asserted that the Plan was a valid ERISA plan in order to avoid

4



these requirenents. Further, the Fund was never licensed to
transact insurance business in South Carolina.

The Fund eventual |y becane insolvent, having assets of |ess
than $250,000 and liabilities of $30,000, 000. J. A 235. The
participants, left with no coverage for their nedical clains, sued
t he brokers, the ones who had sold them coverage under the Pl an.
The participants brought a nunber of different suits (hereinafter
referred to as “the underlying suits”) against the brokers, al
seeki ng recovery of unpai d nedi cal clains and rel at ed danages. The
participants allege that the brokers engaged in fraud and
negligence and in other violations of state and federal law in
their marketing and selling of the Plan.

After the underlying suits were brought, AAIC filed its own
suit against the brokers in the United States District Court for
the District of South Carolina. AAIC, relying on the exclusionary
cl auses, sought a declaratory judgnent that AAIC (1) “has no
obligation [under the insurance contracts] to pay any further
anounts to [the brokers] for any defense in connection with the
underlying [suits] at issue or any future related [suits] for which
the [the brokers] may clai mcoverage,” and (2) “has no obligation
to defend or pay any anounts to [the brokers] for any
i ndemmi fication of themin connection with the underlying clains or
any future related clains.” J. A 43-44. AAI C al so sought a

judgment “providing for a reinbursenent of any and all defense



costs al ready expended by [AAIC] in connection with the underlying
[suits]” as well as attorney’'s fees, costs, and disbursenents in
the present action. J.A 43-44. Jurisdiction was based on the
diversity of the parties. See 28 U S.C. § 1332(a).

The case was eventually tried before a jury, although in m d-
trial the district court designated it an advisory jury under Fed.
R CGv. P. 39(c). The jury found that the underlying suits arose
out of (1) the insolvency of the Fund, (2) the brokers’ placenent
of coverage with a MEWA, and (3) the brokers’ placenent of coverage
wi th an organi zation not |icensed to do business in South Carolina.
Neverthel ess, the jury returned a verdict for the brokers because
it determned that none of these causes was the “dom nant,
efficient cause” of the underlying suits. J.A 2319-2322. The
district court then nade its own factual findings, consistent with
the jury’ s, and determ ned t hat the exclusionary cl auses do not bar
coverage of the underlying suits. Because the underlying suits are
covered by the insuring provision of the contract, the district
court concluded, AAIC has a duty to defend and indemify the

brokers. AAIC now appeal s.

.
On appeal AAIC argues that the district court msconstrued
South Carolina |aw regarding exclusionary clauses in insurance
contracts. For the followi ng reasons, we agree and reverse the

district court’s order



A
Under South Carolina law“[p]arties to a contract of insurance

have the right to make their own contract.” Sphere Drake Ins. Co.

v. Litchfield, 438 S.E. 2d 275, 277 (S.C. C. App. 1993). Because

insurance policies are contracts, the “cardinal rule” in
interpreting themis “to ascertain and give effect to the intention
of the parties and, in determning that intention. . . [to] |o00Kk[]
to the language of the contract.” Id. The | anguage in an
exclusionary clause is accorded its ordinary neaning. See Long

Motor Lines, Inc. v. Hone Fire & Marine Ins. Co. of Cal., 67 S. E. 2d

512, 516 (S.C. 1951). “[Aln insurer has no duty to defend an
i nsured where the damage was caused for a reason unanbi guously

excluded under the policy.” B.L.G Enters., Inc. v. First Fin.

Ins. Co., 514 S. E. 2d 327, 330 (S.C. 1999). At the sane tine,
however, in order for an exclusionary clause to bar coverage, there
must exi st a “causal connection” between the excluded ri sk and the

| 0ss. S.C. Ins. @ar. Ass’'n v. Broach, 353 S.E 2d 450, 450-51

(S.C. 1987). “The rationale of [this] rule is that ‘when the
parties made the contract of insurance, they were not inserting a
nmere arbitrary provision, but it was the purpose of the insurance
conpany torelieve itself of liability fromacci dents caused by the

excluded provision.”” [d. (quoting S.C. Ins. Co. v. Collins, 237

S.E. 2d 358, 361-62 (S.C. 1977)).



After applying these basic principles of South Carolinalawto
AAI C s insurance contract, we concl ude that the exclusionary cl ause
deal ing with i nsol vency unanbi guously bars coverage with respect to
the underlying suits. This clause excludes coverage for

Any claim arising out of the insolvency, receivership,

bankruptcy, liquidation or financial inability to pay of

any organi zation in which the INSURED has (directly or

indirectly) placed or obtained coverage or in which an

| NSURED has (directly or indirectly) placed the funds of

a client or account or in which any person has invested

as a result of consultation wth | NSURED
J. A 56. The plain terns of this exclusionary clause nmake it
clear that AAIC and the brokers intended that insurance coverage
shoul d not extend to suits against the brokers prem sed on their
pl acenent of client funds with an i nsurance conpany that is unable
to pay the participants’ clainms for coverage. And that is exactly
the basis for the underlying suits against the brokers. While the
participants allege a host of legal clains, they are, at bottom
seeki ng danages for unpaid nedical clains, clainms that went unpaid
because the Fund becanme insol vent. Because a causal connection
exi sts between the excluded risk (the placenment of clients funds
with an insolvent organization) and the underlying suits, we

conclude that the brokers’ clains for coverage fit squarely within

the exclusionary clause relating to insolvency. See Broach, 353

S.E. 2d at 451. Therefore, the brokers are not entitled to coverage

for the underlying suits.



The district court reached the opposite conclusion, and we
will explain why we disagree with that court’s analysis. The
district court properly found that the brokers (1) placed client
funds with an i nsol vent organi zation, (2) placed client funds with
a MBEWA, and (3) placed client funds with an organi zati on not
licensed to do business in the state of South Carolina. The
district court concluded, however, that AAI C was not protected by
any of the exclusionary clauses because AAIC failed to establish
that the excluded risks were the proximte cause of the

participant’s | osses. Relying on Lesley v. Anerican Security

| nsurance Co., 199 S E 2d 82 (S.C. 1973), the district court

interpreted South Carolina lawas requiring an i nsurance conpany to
prove that the excluded risk was the proxi mate cause of the | osses
suffered by the insured in order for an exclusionary clause to bar
cover age. To establish proximte cause, the district court
reasoned, the insurance conpany nust establish that the excluded
risk was the dom nant cause (the cause that sets in notion the
ot her causes). After finding that AAIC had failed to establish
that the excluded risks were the dom nant cause of the brokers
| osses, the district court held that AAIC was required to provide
coverage for the underlying suits.

The district court erred because South Carolina | aw does not
require an insurance conpany to establish that a specifically

excluded risk was the proxi mate cause of the |oss suffered by the



insured in order for an exclusionary clause to apply. The district
court’s reliance on Lesley is m splaced because that case concerned
the interpretation of an insuring clause, not an exclusionary
cl ause. In Lesley a farner’s chickens died from excessive heat
when the fans in his chicken house failed for about four hours.
199 S.E.2d at 84. The fans failed because a severe thunderstorm
(and related lightning) had interrupted the supply of electrical
power . The issue was whether the farner’s loss fell within the
i nsuring clause, which provided coverage for |osses “immedi ately
resulting from. . . lightning.” [d. The court stated that in
order to be covered, the farmer had to prove that the |ightning
proxi mately caused the death of the chickens. An insured, the
court reasoned, could prove proxi mate cause by denonstrating that
the peril insured against was either the nearest efficient cause
(the cause closest in tinme or place) or the dom nant cause of the
| oss. Id. at 85. The court held that there was sufficient
evi dence to conclude that the dom nant cause of the farner’s |oss
was the lightning, as it caused the power failure. 1d. 84-85.
Lesley would be relevant if this case was about whether the
brokers’ | osses arose out of the insuring clause of the insurance
contract, that is, whether the |osses arose out of “[a]ny act,
error, or omssion . . . in rendering or failing to render
[ prof essi onal services].” J. A 46. However, the issue is not

whet her the brokers are entitled to coverage under the insuring
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clause; it is whether they are barred from coverage by the
exclusionary clauses. Nothing is said in Lesley that inplies that
its rule of causation applies to exclusionary cl auses, nor have we
found any South Carolina case applying Lesley’'s rule of causation
to exclusionary clauses. As insuring and exclusionary clauses
serve dianetric purposes (one provides coverage while the other
limtsit), we see no reason why the rule of causation for insuring
cl auses should be applied to exclusionary clauses. Further, an
application of Lesley's proximate cause rule to exclusionary
cl auses woul d be inconsistent with nmuch nore recent South Carolina
precedent, which requires only that there be a “causal connection”

bet ween the excluded risk and the | oss. See Broach, 353 S. E. 2d at

450- 51. Wile the South Carolina courts have not precisely

articul ated the nmeani ng of the term*®“causal connection,” it appears
that the termrefers to a causal relationship that nmay be |ess
direct or imedi ate than Lesl ey-type proxi mate cause. See, e.q.

McPherson v. Mch. Mut. Ins. Co., 426 S.E.2d 770, 772 (S.C 1993)

(concluding that exclusionary clause bars coverage of otherw se
covered conduct because “wi thout the [excluded risk], there is no
I ink by which the [covered conduct] can be i ndependently connected
to [the |osses]”). In sum we conclude that the exclusionary
clause relating to insolvency unanbi guously bars coverage of the
broker’s clains stemming from the underlying suits and that the

district court erred in ruling to the contrary.
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B.

The brokers argue that AAIC is barred from arguing agai nst a
requi renent of proxi mate cause on appeal because it had earlier
agreed to jury instructions supporting such a requirenent. The
proposed jury instructions were filed two weeks before trial with
the district court. AAIC correctly counters that it (1) raised
obj ections to the proxi mate cause requi renment throughout trial, (2)
sought to have the instructions nodified at the charge conference
before the jury was instructed, (3) raised its objections again
after the jury rendered its verdict and before it was excused, and
(4) raised its objections a final time when it noved for the
district court to reconsider its decision. W agree with AAlICthat
it has not waived this argunent.

Finally, the brokers offer tw alternative grounds for
affirmng the district court’s order. They first argue that
rulings made by the South Carolina state courts and adm ssions by
AAIC in those proceedings bar relitigation of the issue of

causati on under the Rooker-Feldman doctrine and the doctrine of

collateral estoppel. See DC. . App. v. Feldman, 460 U. S. 462

(1983); Rooker v. Fid. Trust Co., 263 U S. 413 (1923). They al so

argue that the doctrine of reasonabl e expectations, which places
the burden on the insurer to clearly conmunicate the terns of
coverage, bars application of the exclusionary clauses. The
district court considered these argunents and comritted no error in

rejecting them
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[T,

For the foregoing reasons, we reverse the district court’s
order determning that AAIC is obligated under the insurance
contract to defend the brokers against the underlying suits and to
indemmify them for any | osses. Because the exclusionary clause
relating to insolvency bars coverage, AAIC is entitled to a
declaratory judgnent that it (1) has no obligation under the
i nsurance contract to pay any further amounts to the brokers for
any defense in connection with the underlying suits or any future
related suits for which the brokers may cl ai mcoverage, and (2) has
no obligation to defend or pay any anmobunts to the brokers for any
indemification in connection with the underlying suits or any
future related suits. On remand the district court shoul d consi der
AAI C s request for (1) the reinbursenent of defense costs already
expended by it in connection with the underlying suits, and (2)

attorney’s fees, costs, and disbursenents in the present case.

REVERSED AND REMANDED
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