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NI EMEYER, G rcuit Judge:

BIS Conmputer Solutions, Inc. ("BIS') conmmenced this
action against the Cty of R chnond, Virginia (the "Cty") for
breach of a contract between the City and Halifax Corporation. The
contract provided for the creation, installation, and maintenance
of a conmputerized records managenent systemfor the R chnond Police
Departnent. After the district court concluded as a natter of |aw
that BI'S, a subcontractor, was entitled to sue on the contract as
a third-party beneficiary, a jury returned a verdict in favor of
BIS in the amount of $2,248,775 plus interest at 8% from Novenber
22, 2000. The district court remtted the award and entered
judgrment in favor of BIS in the anmount of $1,630,451, limting
interest to a portion of the award.

Because we conclude as a matter of law that BIS was
neither a party to the contract between the Gty and Halifax nor an
intended third-party beneficiary, it may not sue on the contract.
Accordingly, we vacate the district court's judgnent and renmand
with instructions to the district court to enter judgnent in favor

of the Cty.

I
The City and Halifax Corporation entered into a "Service
Contract"” dated March 22, 2000, under which Halifax agreed to
provide the City with a specified conputerized systemto manage its

police departnent records. The contract divided Halifax's
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performance into two phases and provided that "paynent for the
first phase and continuation to the second phase depend[ed] upon
successful conpletion of the first phase.” Successful conpletion
was to be determ ned by "acceptance testing,” through which the
City would confirmthat the application software was free of "Level
1 or Level 2 Bugs." | f any such bugs existed, the contract
provided that the City could, "at its sole discretion," termnate
t he contract.

The contract recogni zed that Halifax had "engaged BIS to
nmeet certain of its requirenments and responsibilities under the
terms of this Contract,” and the Gty insisted that Halifax "not
change its subcontractor during the performance of this Contract

W thout the witten approval of Cty." Accordingly, after
entering into the contract with the Cty, Halifax entered into a
subcontract with BIS.

Hal i fax conpleted the first phase of the contract in
August 2000, and subsequent testing resulted in the discovery of a
nunber of data conversion problenms, which required Halifax to
revise the software. The City resuned its testing on Novenber 5,
2000, and following a week of analysis, it concluded that the
sof tware continued to contain what it considered to be "Level 1 or
Level 2 Bugs." Accordingly, the City term nated the contract on
Novenber 20, 2000. As of that tinme, the Cty had paid Halifax all

invoices that Halifax had submtted, and Halifax submtted no
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further invoices to the Cty. Moreover, Halifax has raised no
objection to the City's term nation of the contract.
Notw t hstanding Halifax's stance, BIS commenced this
action against the Cty, alleging that the Cty breached its
contract wth Halifax and conmtted other violations of |aw,
including violation of Virginia's Uniform Conputer |nformation
Transaction Act, violation of the UCC, and the common |law torts of
negl i gence, actual fraud, constructive fraud, tortious interference
with a contract, and tortious interference wth contractual

expectancy. BIS also all eged damages for guantum neruit.

The City filed a notion for summary judgnent directed to
the nmerits of each count and contending with respect to all counts
that BIS was not an intended third-party beneficiary entitled to
sue under the contract between the City and Halifax. BIS filed a
cross-notion for summary judgnent requesting a declaration that it
was an intended third-party beneficiary of the contract.

By an order dated August 4, 2003, the district court
granted the City's summary judgnent notion as to all of BIS s

claine except breach of contract and guantum neruit. The court

also found as a matter of law that BIS was a third-party
beneficiary entitled to sue under the contract between the Gty and
Hal i f ax.

Ajury trial was held on Septenber 3 and 4, 2003, during

which the district court dismssed BIS s quantumneruit claim On
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t he remai ni ng breach of contract claim the jury returned a verdi ct
for BIS and awarded danmages of over $2.2 million plus prejudgnment
interest. On the Cty's notion for judgnent as a nmatter of |aw,
the district court denied the notion with respect to liability, but
reduced BIS's danage award to approximately $1.6 mllion and
limted the award of prejudgnment interest so that it applied to
only $507, 000 of the award.

From the district court's judgnent, the Cty appeal ed,
contending principally that the district court erred as a matter of
law in concluding that BIS was an i ntended third-party beneficiary
of the contract between the Cty and Halifax. It also contends
that the evidence was insufficient to show that the City breached
its contract with Halifax and that the evidence was insufficient to
support the jury's award of damages. BIS filed a cross-appeal

chal l enging the district court's reduction of prejudgnent interest.

I
Addressing first the district court's ruling on the
third-party beneficiary i ssue, we reviewthe district court's order

de novo, see Henson v. Liggett Goup, Inc., 61 F.3d 270, 274 (4th

Cr. 1995), and apply Virginia substantive |aw.

The facts rel evant to whether BIS was an i ntended third-
party beneficiary are not disputed. BIS was not a party to the
contract between the City and Halifax, although it was a desi gnated

subcontractor that could not be changed without the Gty's
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perm ssion. The contract was a services contract entered into to
provide the City with a conputerized systemto nanage its police
departnment records i n exchange for conpensati on payable to Halifax.
There is nothing in the record to indicate that the contract was
entered into for any other purpose.
Virginia third-party-beneficiary lawis based on section

55-22 of the Virginia Code, which provides that:

An inmmedi ate estate or interest in or the benefit of a

condition respecting any estate nay be taken by a person

under an instrunent, although he be not a party thereto;

and if a covenant or prom se be made for the benefit, in

whole or in part, of a person with whomit is not nade,

or with whomit is made jointly with others, such person

whet her named in the instrunent or not, may maintain in

his own name any action thereon which he m ght maintain

in case it had been made wth him only and the

consi deration had noved fromhimto the party maki ng such

covenant or prom se.
It is well-settled that this provision "enables a third party to
take an interest under an instrunent, although not a party to it,
if the promise is nade for the third party's benefit and the

evi dence shows that the contracting parties clearly and definitely

intended to confer a benefit upon such third party.” Ashnore v.

Herbie Morewitz, Inc., 475 S. E 2d 271, 275 (Va. 1996) (enphasis

added) . But "a person who benefits only incidentally from a

contract between ot hers cannot sue thereon." Copenhaver v. Rogers,

384 S.E. 2d 593, 596 (Va. 1989).



Section 55-22 and the relevant Virginia common |aw are
al so consistent with contract |aw generally. Section 302(1) of the
Rest at enent (Second) of Contracts provides that:

. . . a beneficiary of a promse is an intended

beneficiary if recognition of a right to performance in

the Dbeneficiary 1is appropriate to effectuate the

intention of the parties and . . . the circunstances

indicate that the promsee intends to give the

beneficiary the benefit of the prom sed perfornmance.
Rest at enent (Second) of Contracts 8§ 302(1) (1981). Part (2) of §
302 defines an "incidental beneficiary" as "a beneficiary who is
not an i ntended beneficiary,"” and illustrations 17 and 19 of § 302
make clear that BIS falls into this latter category:

17. B contracts with Ato buy a new car nmanufactured by

C. C is an incidental beneficiary, even though the
prom se can only be perfornmed if noney is paid to C

* * *

19. A contracts to erect a building for C B then

contracts with A to supply lunber needed for the

building. Cis an incidental beneficiary of B s prom se,

and Bis an incidental beneficiary of Cs prom se to pay

A for the buil ding.
Id. &8 302 cm. e, illus. 17, 19. In contrast, the classic
situations of intended third-party beneficiaries involve creditor
beneficiaries, where the promsee is surety for the promsor,
see id. 8 302 cnt. b, and donee beneficiaries, see id. § 302 cnt
C.

Wth these principles in mnd, it is clear that, as a

matter of law, BISwas nmerely an incidental third-party beneficiary

of the contract. Wiile the recognition of BIS as a subcontractor
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may have added to the City's confort in being assured that
per formance of the contract woul d be satisfactorily conpl eted, the
City surely did not secure a records managenent systemin order to
benefit BIS or any other subcontractor. It did so solely to
benefit itself and its police departnment, and any benefit to BIS
and ot her subcontractors was incidental. For exanple, in Valley

Landscape Co., Inc. v. Rolland, 237 S.E 2d 120 (Va. 1977), the

Suprene Court of Virginia explained that the primary purpose of a
contract between a property owner and an architect was "to assure
that the owner [would] get a finished product in accordance with
the plans" he had approved. Id. at 122. Therefore, the court
hel d, a contractor of the owner could not bring suit as an intended
third-party beneficiary against the architect. Id. at 124.
Simlarly inthis case, the primry purpose of the contract between
the Gty and Halifax was to assure that the Gty would receive a
wor ki ng records managenent system for its police departnent in
accordance with the contractual specifications, and BIS cannot
bring suit as an intended third-party beneficiary.

The nature of the contract between the City and Halifax
is essentially anal ogous to any standard construction contract in
whi ch a property owner retains a contractor to conplete a project,
and t he contractor hires subcontractors to assist in performngthe
contractor's work. Unless the parties otherw se specify, the sole

i nt ended beneficiaries of any such contract are the property owner
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and the contractor. Any third party benefiting fromthe contract,
such as a subcontractor, is only an incidental beneficiary. And
under Virginia |law and under contract |aw generally, such an
i ncidental beneficiary of a contract who is not a party to the
contract may not sue for breach of that contract. See Va. Code
Ann. 8§ 55-22; Restatenment (Second) of Contracts 8§ 302 (1981).

Were we to hold that BI'S was an i ntended beneficiary of
the contract between the City and Halifax, we would be broadening
the third-party beneficiary doctrine inappropriately. This is
especially clear in this case because the contracting parties
apparently have no dispute. The Cty paid all invoices submtted
by Halifax to the City, and Halifax nade no objectiontothe City's
termnation of the contract. If Halifax has not paid BIS under
t heir subcontract, that is a matter between them

Because BI'S was not an intended third-party beneficiary
entitled to sue under a contract to which it was not a party, we
vacate the judgnent entered by the district court and remand with

instructions to enter judgnent in favor of the City.”

VACATED AND REMANDED

“I'n view of our disposition of the third-party beneficiary
i ssue, we need not address the other issues raised by the Gty and
by BI S.
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