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PER CURI AM

l.

This is an emnent donmain case between plaintiff Nationa
Rai | road Passenger Corporation (Antrak) and defendant Catalina
Enterprises (Catalina). This case began on Decenber 5, 2000 when
Antrak, using the power of condemation conferred on it by Congress
under 49 U. S.C. § 24311, filed its conplaint in condemation, and
for possession of, certain lands in the district of Maryland. The
property at issue is approximtely 1.578 acres of |and which is
inproved by a warehouse of approximately 32,396 square feet.
Appr oxi mately 16, 800 square feet of the warehouse had been damaged
by a fire in 1992 and had not been repaired or reconstructed at the
time of the taking. The parties consented to a magi strate judge’s
jurisdiction and the case was assigned to a magi strate judge. The
def endant requested that the question of just conpensation be
submtted to a jury, which was denied on March 21, 2001. The case
was t hen assigned to a | and comm ssion, consisting of three retired
state judges, which held a five-day hearing in the matter, and
determ ned that the conpensation for the property was $305, 242.
The district court conducted a hearing on defendant’s objections
and opposition to the land commi ssioners’ report on February 2,

2004, in which it applied a de novo standard of review. The

district court overrul ed the objections to the | and comm ssi oners’



report and adopted its findings of fact and conclusions of |aw
The report of the |land comm ssioners was filed on March 11, 2004.
Judgnent was then entered on March 12, 2004. Defendant appeal s the
orders of the district court, which it asserts prevented it from
having a fair trial.

Catalina first asserts that the district court’s March 12,
2002 order wongfully precluded it from sufficiently conpleting
di scovery on the i ssue of the cost of repairing the warehouse, that
the court’s February 4, 2003 order failed to provide an adequate
opportunity to conplete discovery on that issue, and that the
district court abused its discretion in not granting an extension
to file an expert’s report, due to a blizzard. Def endant al so
chal l enges the district court’s denial of its request for a jury
trial. Def endant al so argues that the district court erred both
in denying its notion in limne regarding plaintiff’s hybrid
wi tness and in concluding that the estinate to repair the property
froman earlier |lawsuit had been adopted by Catalina s wtness.
Catalina lastly asserts that the district court erred in
determ ning that just conpensation for the property was $305, 242.
For the reasons stated below, we affirmthe judgnment of the trial

court.



.
Catalina contends that the trial court erred in denying its
request for a jury trial in this case. The denial of Catalina s
request for a trial by jury in this case is governed by the abuse

of discretion standard. United States v. Keller, 142 F. 3d 718 (4th

Cr. 1998). There is no Constitutional right to a jury trial in

em nent domain proceedings. United States v. Reynolds, 397 U S

14, 18 (1970) (citing Bauman v. Ross, 167 U. S. 548, 593 (1897)).

Federal Rule of G vil Procedure 71A(h) explicitly gives the
district court discretion in determ ning whether or not to grant a
jury trial, specifically stating:

[Alny party may have a trial by jury of the issue of just
conpensation by filing a demand therefor within the tinme
allowed for answer or within such further tinme as the
court may fix, unless the court inits discretion orders
t hat, because of the character, |ocation, or quantity of
t he property to be condemmed, or for other reasons in the
interests of justice, the issue of conpensation shall be
determ ned by a commi ssion of three persons appoi nted by
it

Fed. R Gv. P. 71A(h). This rule “gives the trial court

discretion to elimnate a jury entirely.” United States V.

Reynol ds, 397 U. S. 14, 20 (1970); Accord Keller, 142 F.3d at 721.

In this case, the district court exercised its discretion and
determ ned that the i ssue of just conpensation shoul d be determ ned
before the |and comm ssioners. The district court identified
reasons for this determ nation as the existence of a standing | and

comm ssion for the district; the peculiar nature of |and



condemmat i on cases i nvol ving commerci al property; and the judici al
and real estate experience of the l|land conm ssioners. I n our
opinion, this decision was a perm ssible exercise of the district
court’s discretion under Rule 71A(h). There is nothing in the
reasons given by the district court to support Catalina s claim
that the denial of a trial by jury was an abuse of discretion. On
appeal, Catalina takes the position that Amrak was allowed to
change its position as to a jury trial on account of a change in
Fed. R Cv. P. 53 and infers that this required the granting of
its notion for trial by jury. Any such action which has been so
taken by Antrak, the court does not consider to be a sufficient
reason to support a holding of an abuse of discretion in the
district court’s denial of Catalina s notion.

The denial of trial by jury is affirned.

L.

Catalina also contends that the district court erred by
preventing it from adequately conpleting discovery and presenting
evidence on the issue of the cost of repairing the warehouse.
Catalina takes issue with two orders of the district court to
support this argunent. As Catalina concedes, Brief of Appellant at
16, we review the chall enged orders for abuse of discretion.

The conplaint in this case was filed on Decenber 5, 2000

di scovery was contentious. In an effort to resolve one discovery



di spute, on October 25, 2001, the district court issued an order
requiring Catalina to submt the report of its appraisal expert,
Richard H. Nichols, within ninety days. J.A 137. On January 16,
2002, Catalina noved that it be allowed an additional thirty days
to submt M. Nichols’ report because that report assertedly relied
on another expert’'s opinion as to the cost of repair and
reconstruction and the other expert had unexpectedly died on
January 8. J. A 202-203. On January 22, 2002, the district court
held a conference to resolve this and other discovery matters.
J. A 207-242. The court granted the thirty days extension. J.A
224, 243.

On February 11, 2002, Catalina submitted M. Nichols’ report
but noved for an extension of time until March 30, 2002 to submt
the report of its additional experts (now six of them on repair
and reconstruction. J. A 249-52. On March 12, 2002, the district
court denied that notion reasoning that the issue of repair and
reconstruction costs was of “slight, if any relevance,” not
warranting the considerable expense entailed in the creation of
“six expert reports and perhaps an equal nunber of rebuttal
experts.” J.A 278. This March 12, 2002 order is the first order
Catal i na chal | enges.

Even assuming the district court abused its discretion in
issuing this order, that abuse was cured when the court |ater

nodi fied its order to permt Catalina the opportunity to designate



a repair and reconstruction expert. Seven nonths after the
i ssuance of the March 12, 2002 order, on Cctober 31, 2002, Catalina
nmoved for nodification of the Mirch 12 order to permt it
additional tine to submt the reports of its repair experts. J.A
497-504. On February 4, 2003, the district court held a hearing on
the matter, in which Catalina clarified that even though the fire-
damaged buil di ng had been torn down in the precedi ng seven nont hs,
it would like to “have a witness, a cost estimator or contractor be
able to express an opinion regarding the cost of repair.” J. A
613. G ven expert testinmony that repair and reconstruction,
al t hough an “unusual” elenent in determ ning valuation, was not
“unheard of,” J.A 597, the court nodified its March 12, 2002
or der. It permtted Catalina thirty days to disclose a
“contractor, or a cost estimator” and submt that expert’s report
on repair costs. J.A 617.

I n doing so, the court warned Catalina:

. the pace has not been exenplary. | wll be candid,
t here have been tinmes when | have been tenpted to reach

the conclusion that [Catalina] has not been acting with
the degree of concern to get this thing resolved that |

t hought was appropriate. . . . | will make it crystal
clear that these deadlines will not be nodified, they
will be net or they are gone.

J. A 616-617 (enphasis added). On February 5, 2003, the court
issued a witten order confirmng this oral order; the witten
order provided inter alia that Catalina had 30 days -- until March

6, 2003 -- to designate “a general contractor or a cost estimator”



on the issue of repair costs and to submt his report. The court

reiterated that the order would not be changed absent

extraordinary circunstances.” J.A 631-632 (enphasis added).

Nevert hel ess, on February 28, 2003 Catal i na agai n noved for an
extension of tine. Catalina stated that after ten days it had
| ocated a repair expert, D. Neil Sinclair, but could not submt his
report because a February snowstormhad prevented M. Sinclair from
visiting the site and so preparing his report. J. A 633-34.
Antrak objected to the notion on nunerous grounds, noting inter
alia that the snowstorm did not prevent Catalina fromfulfilling
its other discovery obligations under the rules; yet Catalina had
failed to notify Amrak of M. Sinclair’s qualifications, rate of
conpensation, list of publications, or list of cases in which he
had testified -- all of which are required by Fed. R Cv. P. 26 --
and had failed to contact counsel for Amrak to make arrangenents
to visit the site or discuss the issue, as required by the Local
Rules. J.A 653E-M

On April 7, 2003, the district court denied Catalina s notion
for extension J.A. 690 -- this is the second order that Catalina
chal l enges on appeal. The court assumed, w thout deciding, as
Catalina proffered, that the excuses offered for the delay “are not
because of Pension Trust” but decided that they did not warrant a
nmodi fication of the deadline. The district court acted pursuant to

Rule 37(c) and found that Catalina had not denonstrated



“substantial justification” for its failure to neet the deadlines
i nposed by the court in its order of February 4, 2003. It found,

further, that Antrak would be prejudiced by granting additiona

time.

Rule 37(c)(1l) expressly provides a district court wth
di scretion to penalize a party who fails -- “w thout substanti al
justification” -- to conply with procedural rul es and court orders.

No finding of fault or “bad faith” is required prior to inposition
of these sanctions. W are of the opinion the findings of the
district court are essentially factual and are not clearly
erroneous. Its decision to preclude the adm ssion of the testinony
of the expert as to the cost of repairs was not an abuse of

discretion and is affirnmed. See Miut. Fed. Sav. & Loan v. Ri chards

& Assocs., 852 F.2d 88 (4th GCir. 1989); cf. Rabb v. Amatex Corp.

757 F.2d 996 (4th Gr. 1985).

I V.
There was no reversible error in admtting the testinony of

Janmes Jost offered by Antrak as an hybrid witness - part expert,

part fact. There was also no reversible error admtting an
estimate of repair danage prepared by Catalina’ s i nsurance conpany

and used in an earlier |law suit.

10



V.

Catalina s final contention is that the district court erred
in determning that it had failed to prove by a preponderance of
the evidence that the resulting value fromthe repairs justified
the necessary expenditures, and therefore determ ning that just
conpensation was $305,242. To support this Catalina points to the
fact that the | and conmm ssioners failed to di scuss and consi der the
testimony of M. N chols that it was economcally feasible to
repair the warehouse and any seller of the property would do so
before selling. However, the district court rejected M. N chol s’
repair cost opinions as not being persuasive.

Not ably, the nethod each side depended on to ascertain val ue
was the sane and based largely on rental value of the prem ses.
Antrak’s evidence of rental value was $20.00. Catalina s was
$22. 50. The finding of the land conm ssioners of $22 was not
clearly erroneous, and we affirm

The judgnent of the district court is accordingly

AFFI RVED.

11



W DENER, G rcuit Judge, dissenting:
| respectfully dissent. Wiile the reasons given by the
majority usually justify an affirmance, in this case | think that

a newtrial is required for the reasons which foll ow.

l.

There can be no doubt that the excluded evidence is the key to
this case. | ndeed, the district court comented that the “only
real differences, and everybody agrees, is whether or not the
repairs were feasible to the fire damaged property.” The Land
Comm ssioners noted this issue’'s inportance as well. The Land
Comm ssioners’ report also expressly relied on Catalina's failure
to submt reconstruction expert testinony in recommendi ng an award
in Antrak’s favor.

Neverthel ess, Catalina failed to i ntroduce any conpet ent

evi dence on whi ch evi dence of repair costs coul d be made.

They failed to provide expert opinion that any steel or

masonry coul d be used or, if sonme could be used, exactly

how nmuch and at what cost.

J.A 1771.

The reason that the evidence was so crucial is sinple: the
area to be restored, the cost of which was disputed, constituted
about one-half of the total square footage of the property. As the
Land Comm ssi oners observed, the parties’ determ nations of val ue

per square foot were alnost identical: $20 by Anmrak, and $22.50

by Catalina. Thus, the condemation award would effectively have

12



doubl ed had Catalina’'s reconstructi on-cost evi dence been consi der ed
and credited. On the other hand, exclusion possibly halved the

awar d.

.
The district court erred by excluding evidence that should
have been provisionally admtted, making it inpossible for this

court to assess whether the exclusion was harnl ess.

A
In this non-jury setting, the district court should have
admtted relevant evidence of repair costs and disregarded any
evidence that it found i nadm ssi bl e or unpersuasi ve when rendering
its decision.

In Multi-Medical Conval escent & Nursing Center of Towson V.

N.L.RB., 550 F.2d 974 (4th Cr. 1977), we expressed grave concern
about an adm nistrative law judge’'s “curtail[ing] devel opnent of
potentially relevant lines of inquiry.” Id. at 976. W
recommended |iberalized adm ssion in non-jury trials:

Professor Wight tells wus that “the attitude now
governi ng has been strongly stated by Judge Sanborn: ‘In
the trial of a nonjury case, it is virtually inpossible
for atrial judge to conmmit reversible error by receiving
i nconpet ent evi dence, whether objected to or not’.” The
appel l ate courts have taken a simlarly critical view of
exclusionary rulings by adm nistrative agencies. Thus,
we strongly advise administrative |aw judges: if in
doubt, let it in.

13



ld. at 978 (citations omtted).
This principle extends to all sorts of non-jury trials. See

Eagl e-Picher Indus., Inc. v. Liberty Mut. Ins. Co., 682 F.2d 12, 18

(st Cir. 1982) (“a district court, sitting without a jury, m ght
be well advised to admt provisionally all extrinsic evidence of

the parties’ intent, unless it is clearly inadnm ssible, privileged,

or too time consumng, in order to guard against reversal”)

(enmphasi s added); Gulf States Uils. Co. v. Ecodyne Corp., 635 F. 2d
517, 519 (5th Cr. 1981) (calling exclusion of “prejudicial”
evidence in a bench trial a “useless procedure”). W expressly

adopted Gulf States in Schultz v. Butcher, 24 F.3d 626 (4th Gr.

1994), finding that the district court’s error in excluding
evi dence was not harm ess because “a party was prevented fromfully
devel opi ng evidence relevant to a material issue.” 1d. at 632
The broader admssibility of evidence in bench trials is
prem sed on the hel pful ness of the practice in appellate review.
| ndeed, McCorm ck recomrends that courts “provisionally admt al
arguably adm ssible evidence, even if objected to[,] with the
announcenent that all adm ssibility questions are reserved until
all the evidence is in”; the treatise explains that this “hel ps
ensure that appellate courts have in the record the evidence that

was rejected as well as that which was received.” MCorn ck on

Evi dence §8 60 (4th ed. 1992) (footnote omtted).

14



G ven the Land Comm ssioners’ reliance on the absence of
reconstruction-cost testinony in support of Catalina, | believe
that these principles apply to this case, where the excluded
evi dence spoke to not just a material issue, but the material
i ssue. Cf. Schultz, 24 F.3d at 632. The district court should
have admitted the evidence into the record and | ater decided the

questions of adm ssibility and weight to be given the evidence.

B

The report in question with respect to an estimte of repair
costs was due on March 6, 2003, 30 days from the date of the
February 4, 2003 hearing. It was offered for filing | ate, a reason
given by Catalina being that Baltinore, in that period, had a snow
storm which turned out to be a blizzard, which was all or part of
the reason offered for the delay. While the district court
rejected the reasons given by Catalina for the late offering of the
repair estimate, it stated in tw places that it did not rely on
those reasons for its decision not to admt the testinony of the
expert who had been enployed by Catalina. It stated, on April 7,
2003, “Even assumi ng w thout deciding, as Catalina proffers, that
t he excuses offered for the delay are not because of Pension Trust,
such excuses do not warrant a nodification of the deadline.” J.A
691. And, in deciding Catalina’s objections to the Land

Comm ssioners’ finding, the district court stated:

15



Now, because the Defendants in this case failed to conply

with that order, the sanctions appropriate were under

Rul e 37 of the Federal Rules of Civil Procedure. They

were sanctioned for failing to obey a court order

They were not sanctioned under Rule 37 for failing to

make Rul e 26(A) (2)(b) disclosures, which has a different

standard and is a nore stringent standard.
J.A 1928. Thus, the key evidence was held to be inadm ssible and
kept from the Land Conm ssioners because of the violation of a
court order.

It is true the district court decided that Amtrak had been
prejudi ced by such failure, but it did not state how Amtrak was
prejudiced. |In particular, so far as this record shows, there was
no delay on account of such failure, the letters fromthe expert
with respect to the delay being dated February 27 and March 14,
2003. So far as we are advised, the case, at the time of the
district court’s order of April 7, 2003, had not been set for
trial, and the trial of the case before the Land Conm ssi oners was
sonme five nonths |ater, in Septenber, 2003. So whatever prejudice
Amtrak may have suffered, it was not in a delay of the trial. 1In
any event, any prejudice to Antrak on that account, other than
allowing Catalina to reach the nmerits of the controversy, could
only have been i n annoyance and additi onal expenses, if any. As we
have nmentioned before, Antrak was i n possession of the property and

had been using the sane for nore than a year, so there was no

deni al of use.
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Accordingly, | would vacate the judgnment of the district court

and grant a new trial.
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