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PER CURI AM

Vest er Kay Scurl ock-Ferguson brought this action against the
Cty of Durham North Carolina (“the City”), asserting several
federal and state law clains arising fromher enploynent with the
Cty. On the CGty's notion, the district court entered summary
j udgnment agai nst Scurl ock- Ferguson on all of her clains. In this
appeal , Scurl ock-Ferguson argues that the district court erred in
granting summary judgnent on her claimthat the Cty retaliated
against her in violation of Title VII of the Cvil R ghts Act of
1964 and that it violated the Famly and Medical Leave Act

(“FMLA”).  Finding no error, we affirm

I

Federal Rule of Civil Procedure 56(c) provides that sunmmary
j udgnent  “shal | be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” W review a district court’s
grant of summary judgnent de novo, and we view all facts and
inferences in a light nost favorable to the nonnoving party. H Il

v. lLockheed Martin Logistics Mgt., Inc., 354 F.3d 277, 283 (4th

Cr. 2004) (en banc), cert. dismssed, 125 S. C. 1115 (2005).




Scur | ock- Fer guson was enpl oyed by the Gty from1978 until her
term nati on on Decenber 31, 2000. For a nunber of years, Scurl ock-
Ferguson worked in the Cty’'s Human Resources Departnent as an
enpl oyee relations coordinator and human resource analyst. At
times pertinent to this appeal, the director of this departnent was
Al et hea Bell, and Scurl ock-Ferguson’s inmedi ate supervisor in the
departnent was Bernard Farner.

Beginning in 1998, Scurl ock-Ferguson began to perceive that
she was being harassed and treated unfairly by Bell, Farner, and
other City enployees. In March 2000, Scurl ock-Ferguson was deni ed
a pronotion within the Human Resources Departnment.® In April
Scurl ock-Ferguson filed a charge wth the Equal Enploynent
Qopportunity Conm ssion (“EEOC’) claimng that she had been denied
t he pronotion and harassed on account of her race and gender.

Oh May 1, the Cty placed Scurlock-Ferguson on paid
adm nistrative leave while it investigated the circunstances
surrounding her travel on April 11 to an out-of-town workshop.
Scur | ock- Ferguson had subm tted docunentati on concerning this trip
on April 17. In reviewng this docunentation, Farnmer noticed that
Scur | ock- Ferguson had cl ai ned rei nbursenment for 459 nmles, but the
actual round trip distance was approximately 254 m | es. Far nmer
al so di scovered addi ti onal problens relatingto Scurl ock-Ferguson’s

trip, including her failure to obtain approval for an overnight

Al of the pertinent dates we hereafter refer to are in 2000.

3



stay at the Gty s expense. In June, the City issued a witten
war ni ng to Scurl ock- Ferguson for failure to follow City policy for
overnight travel related to her attendance at this workshop.
Scur |l ock- Ferguson did not |ose any pay or benefits as a result of
this | eave and warni ng.

InJuly, the City transferred Scurl ock-Ferguson fromthe Human
Resources Departnent to the Budget Departnent. The inpetus for
this transfer was a discussion between Bell and Budget Director
Laura GIl. During this discussion, Bell and GII| jointly agreed
to swap Scurl ock-Ferguson and anot her enpl oyee, Steve Martin, who
was not well-suited to his Budget Departnent position. Bell and
G 1l thought that the transfers would place both enployees in a
better working situation. Scur |l ock- Ferguson was told that this
transfer would be a tenporary assignnent to see how well she
performed in the Budget Departnent. The Gty did not provide any
formal Budget training to Scurlock-Ferguson; rather, it expected
her to Il earn her newjob primarily through informal training, which
i ncl uded seeki ng gui dance fromher supervi sors and co-workers. The
transfer did not affect Scurl ock-Ferguson’s salary or benefits.

During the tinme Scurl ock-Ferguson was on adm ni strative | eave
and enployed in the Budget Departnent, the Cty discovered
performance shortfalls with her prior work in the Human Resources
Depart nent. Specifically, the City discovered that Scurl ock-

Ferguson had submtted l|ate and inaccurate reports to the



Enmpl oynent Security Conm ssion and that she had failed to maintain
a log of disciplinary actions against Cty enpl oyees.

By late October, G Il concluded that Scurl ock-Ferguson was a
poor fit for the Budget Departnment. Consequently, G| thought it
would be best for Scurlock-Ferguson to return to the Human
Resources Departnent. \Wen Bell was informed of this fact, she
responded that she wanted to retain Martin in her departnent.

Scur | ock- Ferguson has a nedi cal history of hypertension, high
bl ood pressure, mld depression, and stress. On Novenber 2,
Scur | ock- Ferguson obtained a note from her fam |y physician, Dr.
Timothy O Donnell, stating that she was invoking the FMLA and
requesting that she be excused for medical |eave until further
notice. Dr. O Donnell provided this note to Scurl ock-Ferguson at
her request w thout making any nedical observation of her and
wi t hout making any determ nation as to whether she could in fact
wor k. 2 Scur |l ock- Ferguson presented this note to the City and
obt ai ned nedi cal |eave. Scurl ock-Ferguson subsequently obtained
and presented a second note fromDr. O Donnell, in which he stated
that she reported to himthat she could return to work on Decenber
13. Again, Dr. O Donnell prepared this note solely because of

Scur | ock- Ferguson’ s request.

2Dr. O Donnell testified in his deposition that he did not
prohi bit Scurl ock-Ferguson from working and, in fact, would have
permtted her to work. See J.A 173-77.
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Scur | ock- Ferguson returned to work on Decenber 13. Because of
uncertainty surroundi ng her departnent assignnent (i.e., Budget or
Human Resources), Scurl ock-Ferguson was sent hone to await further
instructions. Thereafter, Bell and GII| consulted with the Cty
Manager about Scurl ock-Ferguson’s status, and both wonen declined
to accept her in their departnents. GIll declined because of
Scur | ock- Ferguson’s poor performance in the Budget Departnent.
Bel | declined because of Scurl ock-Ferguson’ s performance probl ens
and because Scurl ock- Ferguson had been unconfortable working in the
Human Resources Departnent.® Presented with this information, the
Cty Manager notified Scurl ock- Ferguson by | etter dated Decenber 19
that the Gty was term nating her enploynment effective Decenber

31.¢

[

Scurl ock-Ferguson filed this lawsuit asserting causes of
action under Title VII and 42 US.C 8§ 1981 for hostile work
environment, discrimnatory failure to pronote, and retaliation;
under the FMLA for failure to return her to a conparable position

foll owi ng her nedical |eave; and under state law for intentiona

®Bel | had al so consulted with Farner, and Farnmer reconmended
that Martin (rather than Scurlock-Ferguson) continue in his
position in the Human Resources Departnent.

“Scur | ock- Ferguson subsequently filed a retaliation conplaint
with the EECC, and the EEOCC issued her right-to-sue letters for
bot h of her conplaints.



and negligent infliction of enotional distress. Foll owi ng the
cl ose of discovery, the Cty noved for summary judgment. In a
wel | -reasoned report, a magistrate judge reconmmended that the
district court grant the City's notion on all of Scurlock-
Ferguson’s clains. See J. A 187-212. The district court conducted
a de novo review and entered sumrary judgnment agai nst Scurl ock-
Ferguson on all of her clains. See J.A 224-25. Scurl ock-Ferguson
only appeal s the grant of summary judgnment on her clains that the
City retaliated against her in violation of Title VII and that it
violated the FMLA. As set forth below, we find that the district

court did not err in granting summary judgnment on these cl ains.

A

We begin with Scurl ock-Ferguson’s Title VIl claim Title VII
prohibits retaliation against an enployee who has engaged in a
protected activity, such as filing a conplaint of discrimnation
wth the EEOCC. See 42 U . S.C A 8 2000e-3(a). The Gty does not
di spute that Scurl ock-Ferguson engaged in a protected activity by
filing the April EEQOC conplaint. Scurl ock-Ferguson contends that
in response to this conplaint the Gty retaliated agai nst her by
(1) placing her on admnistrative |eave pending the travel policy

violation investigation, (2) transferring her to the Budget



Department, and (3) terminating her enploynent.® As Scurl ock-
Fer guson notes, each of these enpl oynent deci sions was nade within
ei ght nonths after she filed her EECC charge.

In analyzing the retaliation claim the district court --

citing Laughlin v. Metropolitan Washington Airports Authority, 149

F.3d 253, 258 (4th Cir. 1998) -- applied the MDonnell-Dougl as

burden-shifting franework that is generally applicable to Title VII
retaliation clains involvingindirect proof. Under this franmework,
the plaintiff bears the initial burden of establishing a prim
facie case of retaliation, which requires evidence that (1) she
engaged in a protected activity, (2) the defendant took an adverse
enpl oynment action agai nst her, and (3) a causal connection exists
between the protected activity and the adverse action. I f the
plaintiff establishes a prinma facie case, then the burden shifts to
the defendant to rebut the prima facie case by articulating a
legitimate, non-discrimnatory reason for the adverse enpl oynent

action. If the defendant articulates such a reason, then the

°Scur | ock- Ferguson did not object to the nmgistrate judge's
recommendati on that summary j udgnent be granted on her retaliation
claimto the extent the clai mwas based on the adm nistrative | eave
and transfer. See J. A at 213-16, 221. Al t hough Scurl ock-
Ferguson’s failure to file an objection on these issues ordinarily
constitutes a wai ver of her right to appeal the sunmary judgnent on
t hese i ssues, see Dianond v. Colonial Life & Accident Ins. Co., 416
F.3d 310, 315-16 (4th Cr. 2005), we w Il nonethel ess address t hem
because the district court conducted a de novo review, and the City
does not argue waiver on appeal (although it did argue waiver
bel ow) .




plaintiff mnust present evidence showing that the defendant’s
proffered reason is a nmere pretext for intentional retaliation.

The district court concluded that the Cty articulated a
| egitimate, non-di scrimnatory reason for placi ng Scurl ock- Fer guson
on paid admnistrative | eave and that she failed to establish that
this reason is pretextual. See J.A 197-98. W hold that the
undi sputed evidence in the record anply supports this concl usion.
Not only does it appear to be undisputed that the Cty placed
Scur | ock- Ferguson on | eave in order to i nvestigate her violation of
City travel policy, but it also appears to be undi sputed that she
did, in fact, violate the travel policy.®

The district court also concluded that Scurl ock-Ferguson’s
transfer to the Budget Departnent is not a cognizable adverse
enpl oyment acti on because she did not | ose any sal ary or benefits.
See J. A at 198-99. Again, we hold that this conclusion is proper

based on the undi sputed evidence in the record. See, e.qg., Janes

V. Booz-Allen & Hamlton, Inc., 368 F.3d 371, 375-76 (4th Cr.),

cert. denied, 125 S. C. 423 (2004) (noting that a job reassi gnnent

“can only form the basis of a valid Title VII claim if the

5Scur | ock- Ferguson argues that the length of tinme she was on
adm nistrative leave violated Cty policy because it exceeded 10
days without witten approval by the Gty Manager. W agree with
the district court that the evidence establishes that extensions of
| eave were frequently nade on oral approval and that the Cty
Manager was aware of her continued |eave status. W also agree
that the CGty' s alleged violation of its own policy does not in any
event undermne the City' s proffered reason for placing Scurl ock-
Ferguson on administrative |leave. See J.A at 198 n. 2.
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plaintiff can show that the reassignnent had sone significant
detrinental effect” and that absent “any decrease i n conpensati on,
job title, level of responsibility, or opportunity for pronotion,
reassi gnnment to a new position comensurate with one’s salary | evel
does not constitute an adverse enploynent action even if the new
j ob does cause sone nodest stress not present in the old position”
(citation and internal punctuation omtted)).

The district court further concluded that Scurl ock-Ferguson
failed to establish a prinma facie case of retaliation regarding her
term nati on because she did not show a causal connection between
her EEOC charge and the term nation, which occurred eight nonths
after she filed the charge. See J. A at 199-202. In reaching this
conclusion, the district court also found that the Cty had
consistently given a legitimte reason (i.e., poor performnce) as
the basis for the termnation. See id. at 202. W need not deci de
whet her Scurl ock- Ferguson established a prima facie case on this
aspect of her claimbecause we hold, in any event, that the Gty
has proffered a legitimate, non-discrimnatory reason for the
termnation, and that Scurlock-Ferguson has failed to establish

that the reason is pretextual.’

It is not clear whether the district court actually ruled on
the issue of pretext on this aspect of the retaliation claim
However, the City argued bel ow and on appeal that Scurl ock-Ferguson
failed to establish that its proffered reason for the term nation
is pretextual. Under these circunstances, we my affirm the
sumary judgment on this basis. See United States v. Swann, 149
F.3d 271, 277 (4th Cr. 1998) (“we may affirmthe district court’s
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B.

W now turn to Scurlock-Ferguson’s FM.A claim The FM.A
guarantees an eligi bl e enpl oyee twel ve wor kweeks of | eave annual |y
“[ b] ecause of a serious health condition that makes the enpl oyee
unabl e to performthe functions of the position of such enpl oyee,”
and it provides that the taking of such | eave “shall not result in
the loss of any enploynment benefit accrued prior to the date on
which the |eave comenced.” 29 U.S.C 88 2612(a)(1)(D),
2614(a)(2). Scurl ock-Ferguson contends that the City violated the
FMLA by failing to restore her to the sane or a conparabl e position
upon her return from nedical |eave in Decenber.

In granting summary judgnent for the Gty on the FMLA claim

the district court, primarily relying on Rhoads v. F.D.1.C., 257

F.3d 373 (4th Gir. 2001), cert. denied, 535 U S. 933 (2002), held

that Scurl ock-Ferguson failed to neet her burden of presenting
evidence to establish that she had a seri ous health condition that

made her unable to performthe functions of her job.® The district

j udgnent for any reason supported by the record, even if it is not
the basis that the district court used”). |In doing so, we agree
with the district court that Scurl ock-Ferguson’ s contention that
the City provided different explanations for her termnation is
wthout nerit. See J.A at 200-02.

8 n Rhoads, we held that the district court properly required
the FMLA plaintiff “to prove that she was afflicted with an
FMLA- qual i fying condition, because otherw se she did not have any
ri ght under the Act with which her enployer could have interfered.”
257 F.3d at 384. Li ke the district court, we find Scurl ock-
Ferguson’s attenpt to distinguish Rhoads to be unpersuasive.
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court concluded that Dr. O Donnell’s nedi cal records and deposition
testimony provide no support for Scurl ock-Ferguson’s FM.A claim
because he did not treat her at the tinme she requested nedi cal
| eave, and he did not know of any nedi cal reason why she woul d have
been unable to work during that tine. Based on our review of the
record, we hold that the district court correctly decided this

i ssue. See J.A 202-11.

11
Based on the foregoing, we affirmthe district court’s grant
of summary judgnent in favor of the GCty.

AFFI RVED
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