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PER CURI AM

Thi s appeal froma declaratory judgnent concerns a dispute as
to coverage under three insurance policies for $2.5 mllion in
damages arising out of an autonobile accident. For the reasons
that follow, we conclude that Penn National |nsurance Conpany is
liable under its business auto coverage policy for the first $1
mllion in damages arising fromthe accident, and that Continental
Casual ty Conpany is |iable under its business auto coverage policy
for the remaining $1.5 mllion. Accordingly, we affirmin part,
reverse in part, and remand for further proceedi ngs consistent with

t hi s opi ni on.

l.

The parties stipulated to the following facts. On August 1,
1997, David Breu, an enployee of Allied Steel Corporation, was
wor ki ng a second job as a delivery man for a Pizza Hut |located in
North Charl eston, South Carolina. Wth Allied Steel’s perm ssion,
Breu was using a car owned by Allied Steel to performhis delivery
route. Wiile delivering pizzas that evening, Breu ran a red |ight
and struck the car of Russell Bernard, a North Charleston police
officer who was off duty at the tine. The accident injured
Ber nar d.

On January 28, 1999, Bernard and his w fe Sharon brought

conpani on suits against Pizza Hut and Breu. Breu sued for his



injuries and Sharon Breu sued for |oss of consortium Allied Steel
was not a party to either action. 1In February of 2001, Conti nental
(which insured Pizza Hut and various other Pepsico, Inc.
subsidiaries in 49 states), on behalf Pizza Hut only, and Penn
(which insured Allied Steel), on behalf of Breu only, settled with
the Bernards for $2.5 million. O this sum Continental paid $1.75
mllion and Penn paid $750, 000, though both insurers reserved the
right to contest this distribution.

On March 20, 2001, Continental filed a declaratory judgnent
action against Penn in South Carolina state court seeking to
determ ne each party’s rights under the three policies in effect at
the time of the accident: Penn's business auto coverage policy,
which provided Allied Steel with up to $1 mllion in liability
i nsurance; Continental’s business auto coverage policy, which
provided Pizza Hut with up to $5 mllion in liability insurance;
and Penn’s unbrella policy, which provided Allied Steel wth
additional insurance of up to $1 mllion. Penn subsequently
renoved the case to federal court.

After a bench trial, the district court ruled that: (1) Penn
is primarily liable under its business auto coverage policy for the
first $1 mllion in damages arising out of the accident as well as
for Breu' s defense costs; (2) Penn is liable under its unbrella
policy for the next $1 mllion in danages arising out of the

accident; and (3) even though Breu was insured under Continental’s



policy at the time of the accident, the vehicle he was driving was
not covered and, therefore, Continental provided “no liability
coverage for the accident and was under no duty to defend M. Breu
as a result thereof.”? Penn tinely appeal ed. W review the
district court’s findings of fact for <clear error and its

concl usions of | aw de novo. WIlians v. Sandnan, 187 F.3d 379, 381

(4th Gr. 1999).

.

Bef ore addressing the substantive questions involved, we
briefly describe how the three insurance policies at issue
function.

The business auto coverage policies function identically.
Each contains a “Declarations” page that indicates a “liability”
code nunber. This code nunber corresponds to a description
provided in Section I, “Covered Autos.” Thus, in this case, both
policies provide liability coverage for “any ‘auto.’” Each policy
al so contains a “Definitions” section -- Section Vin both policies

-- that defines various rel evant terns.

I n addi tion, both business auto coverage policies define -- in
Section Il, “Liability Coverage” -- what “coverage” is and “who is
an insured.” Wth respect to “coverage,” both policies state: “W

'Al t hough defense costs were at issue below, Penn has not
raised any issue as to them on appeal, and we therefore do not
consi der defense costs.



will pay all suns an ‘insured |egally nust pay as damages because
of ‘bodily injury’ or ‘property damage’ to which this insurance
applies, caused by an ‘accident’ and resulting fromthe ownership,
mai nt enance or use of a covered ‘auto.’”

Each policy also includes -- in Section |V, “Business Auto
Conditions” -- an “other insurance” clause, which determ nes the
condi tions under which the policy will be considered “primary” or
“excess.” Penn’s and Continental’s “other insurance” clauses are
identical. They provide in relevant part: “For any covered ‘auto’
you own, this Coverage Form provides primary insurance. For any
covered ‘auto’ you don’'t own, the insurance provided by this
Coverage Form is excess over any other collectible insurance.”
Rel evant to this case, Continental’s policy also includes several
“Endor senents” that anend the policy.

Penn’s unbrella policy differs in substance fromthe business
auto coverage policies in that it provides coverage only when the
applicable underlying imt -- in this case, Penn’s business auto
coverage policy’s $1 mllion limt -- is insufficient to cover
resul ti ng damages, and it provi des coverage only for those damages
in excess of that underlying limt. The unbrella policy operates
simlarly to the other policies, however, in that it contains a
“coverage” section, a section defining “who is an insured,” an

“ot her insurance” clause, and a “definitions” section.



[T,

The first substantive question we consider is whether the
district court correctly concluded that Continental provided “no
liability coverage” in this case.

Under South Carolina law, insurance policies are subject to
t he general rules of contract construction:

A court nust give policy |language its plain, ordinary,

and popul ar neani ng. An insurer’s obligation under a

policy of insurance is defined by the terns of the policy

and cannot be enlarged by judicial construction.

However, where present, anbi guous or conflictingterns in

an i nsurance policy nust be construed liberally in favor

of the insured and strictly against the insurer.

Sunex Int’l, Inc. v. Travelers Indemity Co., 185 F. Supp. 2d 614,

617 (D.S.C. 2001) (citations omtted); accord Poston v. Nat’l

Fidelity Life Ins. Co., 399 S.E. 2d 770, 772 (S.C. 1990) (“Were

| anguage used i n an i nsurance contract i s anbi guous, or where it is
capabl e of two reasonable interpretations, that construction which
is nost favorable to the insured will be adopted.” (internal
guotations marks and citation omtted)).

The district court noted that Continental’s policy “listed a
nunber of vehicles as ‘covered auto,” but the vehicle being
operated by M. Breu on August 1, 1997 was not |isted.” The court
al so noted that “[n]Jowhere in [Continental’ s] policy is ‘covered
aut onobi |l e’ defined so as to include one not owned by an enpl oyee
but bei ng operated by an enpl oyee about the business of Pizza Hut.”

On the basis of these facts, the court concluded that “[t]he



vehicle that M. Breu was driving at the time of the accident was
not a covered vehicle under [Continental’s] policy,” and, as a
result, Continental “provided no liability coverage for the
acci dent.”

Though we accept the facts noted by the district court, we
cannot accept its ultimate conclusion. First, the plain |anguage
of Continental’ s business auto coverage policy strongly indicates
that both Breu and the vehicle he was driving were covered under
that policy. It is undisputed that Breu was “an i nsured” under the
policy. Endorsenent 8 anended the definition of “who is an
insured” to include “any enployee . . . while acting ‘wthin the

scope of [his] duties’ to [Pizza Hut],” and Endorsenent 19 provi des
that “[a]ny enployee of [Pizza Hut] is an ‘insured’” while using a
covered ‘auto’ [Pizza Hut] do[esn’'t] own, hire or borrowin [its]
busi ness or [its] personal affairs.” Neither the district court
nor Continental points to any l|language in Continental’s policy
providing that in order for an “insured” to be entitled to
liability coverage, his specific vehicle nmust be listed in the
policy. |Indeed, given that Continental’s policy covers Pizza Hut
and various other subsidiaries of Pepsico, Inc. in 49 states, such
a requirenent would likely preclude coverage in many otherw se
deservi ng cases.

Furt hernore, nowhere in Continental’ s policy is “covered auto”

defined so as to exclude a vehicle not owned by a Pizza Hut



enpl oyee that is used in the scope of that enpl oyee’ s enpl oynent.
In fact, to the contrary, Continental’s policy, l|ike Penn’'s,
explicitly states that ®“any ‘auto’” i1s a “covered auto” for
purposes of liability insurance. Absent any contrary indication,
“any” auto nust include Breu’s.

Nevert hel ess, Continental contends that Endorsenment 20 narrows
the scope of “covered autos” so as to exclude from coverage any
non- enpl oyee- owned vehi cl es. See Brief of Appellee at 20.
Endorsenment 20, styled a “[d]escription of ‘Auto[,]’” provides:
“Any enpl oyee owned vehicle only while the enpl oyee is working on
the clock for Pizza Hut, Inc. and operating such vehicle on behal f
of Pizza Hut, Inc.” The Endorsenent further states: “Any ‘auto’
described in the Schedule will be considered a covered ‘auto’
[ Pizza Hut] own[s] and not a covered ‘auto’ [Pizza Hut] hire[s],
borrow s] or |ease[s] under the coverage for which it is a covered
‘auto.’”

Continental’s reading of Endorsenent 20 is at odds with the
text’s plain | anguage. Endorsenent 20 does not purport to limt
the definition of “auto” provided in Section V, i.e., “aland notor
vehicle, trailer or semtrailer designed for travel on public
roads.” Rather, as the policy specifically states, Endorsenent 20
nmerely clarifies that when a Pizza Hut enployee is using his own

vehicle in the course of his enploynent, that vehicle “wll be

considered a covered ‘auto’ [Pizza Hut] own[s] and not a covered



‘auto’ [Pizza Hut] hire[s], borrows] or lease[s] . . . .”%2 In
ot her words, Endorsenent 20 seeks only to clarify that, for
[iability purposes, an enpl oyee who uses his own vehicle on the job
will be treated identically to an enpl oyee who uses a vehi cl e owned
by Pizza Hut. In short, contrary to Continental’s contention
Endor senent 20 does not, under any reasonabl e interpretation, nake
“clear” that for coverage to extend to an enpl oyee, “the vehicle
must be ‘enployee owned[.]’” See Brief of Appellee at 20. And,
even if Endorsenent 20 were capable of “two reasonable
interpretations,” which it is not, we would be required to adopt
t he construction “npst favorable to the insured.” See Poston, 399
S.E. 2d at 772.

Thus, under the plain |anguage of Continental’s policy, and
because we nust resolve any anmbiguity in favor Breu, we concl ude

that Continental provided liability coverage to Breu.

V.
Concluding as we have that Continental’s policy provides
l[iability coverage, we nust now decide which of the two business
auto coverage policies provides prinmary coverage. Penn ar gues,

| argely on the basis of parol evidence, that Continental provides

’As this case denonstrates, the distinction between a “covered
‘auto’ [Pizza Hut] own[s]” and a “covered ‘auto’ [Pizza Hut]
do[esn’'t] own” is significant under the “other insurance” clauses
of both Continental’s and Penn’s policies for determning which
policy provides primary coverage. See infra Part |V.

9



“sole primary coverage,” and, in the alternative, that Penn and
Conti nental provide “co-primary coverage.” Brief of Appellant at
21, 28. Because the clear |anguage of the policies requires the
conclusion that Penn’s coverage is primary, these argunents fail.

It is hornbook | awthat when the terns of a witten instrunent

ar e unanbi guous, parol evidence is inadm ssible. E.qg., Proffitt v.

Sitton, 136 S.E 2d 257, 259 (S.C. 1964). In this case, the
policies are clear and unamnbi guous as to which one is primary and
whi ch one is excess. Both policies contain an identical “other
i nsurance” cl ause, which provides: “For any covered ‘auto’ you own,
this Coverage Form provides primary insurance. For any covered
‘“auto’ you don’t own, the insurance provided by this Coverage Form
IS excess over any other collectible insurance.” It is undisputed
that Allied Steel owned the vehicle Breu was driving at the tinme of
the accident and that Breu was driving it with Allied Steel’s
per m ssi on. It is therefore clear that Penn is the primary
i nsurer. This conclusion is bolstered by the “general rule” in
South Carolina that “when two policies extend coverage to the
operation of a vehicle, the policy insuring the liability of the
owner of a described vehicle has the first and primary obligation.”

N.C. Farm Bureau Mut. Ins. Co. v. State Farm Mut. Auto. Ins. Co.,

403 S.E. 2d 151, 152 (S.C. C. App. 1991).
Attenpting to escape the reality of its primary obligation,

Penn points to South Carolina' s “total policy insuring intent”

10



rule. That rule provides that in sone cases, when two policies
both contain “excess” clauses, those clauses “should cancel each
other out,” and the court should determ ne, through analysis of

several factors, the “total policy insuring intent.” S.C Ins. Co.

v. Fidelity and Guaranty Ins. Underwiters, Inc., 489 S. E. 2d 200,

204 (S.C. 1997). Penn then relies on parol evidence tending to
show that Pizza Hut’s intent was to provide primary car iInsurance
toits delivery men. See Brief of Appellant at 16-21, 23, 26-27
The fatal flaw in this argunment is that the “total policy
insuring intent” rule only applies when “it is inpossible to give
effect to both ‘excess’ clauses” because they contradict each
other, Fidelity, 489 S. E 2d at 205, which, as expl ai ned above, is

not the case here. See S.C. Farm Bureau Miut. Ins. Co. V.

S ECURE Underwiters Risk Retention Goup, 578 S.E.2d 8, 11

(S.C. 2003) (holding that where two “other insurance” clauses “are
not nutually repugnant, it [is] unnecessary to apply the ‘tota
policy insuring intent’ rule to allocate priority between the two
carriers”). Thus, because the plain |anguage of the policies
dictates that Penn 1is the primary insurer, we conclude,
notw t hstandi ng any parol evidence, that Penn is liable for the
first $1 million in damages arising fromthe acci dent between Breu

and Ber nar d.
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V.

The question remains whether Continental’s policy or Penn’s
unbrella policy is next in |ine.

Penn’s unbrella policy provides: “W wll pay on behalf of
the insured the ‘ultimate net loss’ in excess of the ‘applicable
underlying limt’ which the insured becones |legally obligated to
pay as damages because of” bodily and other injury “to which this

i nsurance applies Qualifying this grant of coverage is
the unbrella policy’'s “other insurance” clause, which provides:
“If other insurance applies to clainms covered by this policy, the
i nsurance under this policy is excess and we will not make any
paynents until the other insurance has been used up. This will not
be true, however, if the other insurance is specifically wittento
be excess over this policy.”

Penn does not dispute that, but for Continental’s policy and
its unbrella policy’s “other insurance” clause, its unbrella policy
woul d provide coverage after exhaustion of primary insurance.
| ndeed, the unbrella policy clearly indicates that Penn' s prinmary
policy is the applicabl e underlying policy, and (accordi ng to Penn)
the unbrella policy specifically lists Breu' s vehicle. Thus, if
Continental provided no liability coverage in this case and the
unbrella policy’s “other insurance” clause did not apply, Penn

woul d be liable under its unbrella policy for $1 mllion in excess

damages -- that is, the “ultimte net loss” uptoits policy limt,

12



which is $1 mllion, in excess of the “applicable underlying
limt,” which is also $1 nmillion

It is a general principle of insurance |aw, however, that
“unbrella policies are regarded as excess over and above any type
of primary coverage, excess provisions arising in regular policies
in any manner, or any escape cl auses” because “unbrella policies
are not an attenpt by a primary insurer to limt a portion of its
risk by labeling it ‘excess’ nor a device to escape
responsibility.” 15 Lee R Russ & Thomas F. Segalla, Couch on

| nsurance 3d 8§ 220: 41, at 220-51 (1999). Moreover, we have adopted

a simlar approach, i.e., that, absent a contrary state rule
“where purported conflicts exist between an unbrella policy and an
essentially primary policy nmade excess by a non-ownership cl ause”
-- precisely the case here -- “the unbrella policy need not
contribute until after the primary and ordi nary excess coverages

are exhausted.” Allstate Ins. Co. v. Am Hardware Miut. Ins. Co.,

865 F.2d 592, 594 (4th Cir. 1989).3

O course, our Allstate rule would not apply in the face of
contrary state |aw But South Carolina, which has noted that
unbrella policies are “fundanentally different” from primary

policies, Todd v. Federated Miut. Ins. Co., 409 S.E 2d 361, 365

Al t hough Continental states that its policy was “specifically
witten” to be excess over Penn's unbrella policy, Brief of
Appel lee at 18, it points to no policy |anguage other than the
generic “other insurance” clause to support this contention; we
therefore find it unpersuasive.

13



(S.C. 1991), has never recognized a different rule. And, given
that the Allstate ruleis in line with the ‘overwhel m ng wei ght of
authority,’” Allstate, 865 F.2d at 595, it seens unlikely that South
Carolina courts would adopt a contrary rule.

Continental argues that the Allstate rul e “does not apply here
since the unrefuted |anguage of the Unbrella Policy provides
coverage for the Allied-owned vehicle.” Brief of Appellee at 19.
But, as in Allstate, the issue is not whether the unbrella policy
woul d provide coverage if it were the only policy available; it is
i nstead whether “the primary and ordi nary excess coverages [ have
been] exhausted.” Allstate, 865 F.2d at 594. Furthernore, the
Al lstate rule works no injustice in this case. Breu’ s acci dent
occurred during the course of his enploynent for Pizza Hut, so
there is nothing inequitable about Pizza Hut’s insurer bearing a

portion of the liability for resulting damages. Cf. Allstate Ins.

Co. v. Enmployers Liability Assurance Corp., 445 F.2d 1278, 1283-84

(5th CGr. 1971) (weighing five considerations in holding that
primary insurance |limts nust be exhausted before unbrella policy
kicks in -- relied upon by Fourth Circuit in Allstate, 865 F.2d at

594) .

14



VI .

For the foregoing reasons, we conclude that Penn is primrily
liable for the first $1 mllion in danmages arising from the
acci dent between Breu and Bernard and that Continental is liable
for the remaining $1.5 mllion in damages.* Thus, the judgnent of

the district court is

AFFI RVED | N PART,;
REVERSED | N PART;
AND RENMANDED.

‘Since Continental’s policy linmit is high enough to cover the
$1.5 million in remaining danages, Penn bears no liability under
its unbrella policy. However, since Continental paid $1.75 nillion
toward the settlement, and Penn paid $750, 000, Penn remains |iable
to Continental in the amount of $250, 000.
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