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PER CURI AM

Daniel J. Merenstein, MD., appeals the district court’s
di sm ssal, pursuant to Rule 12(b)(6) of the Federal Rules of Cvil
Procedure, of his claimfor actual fraud against St. Paul Fire &
Marine Insurance Conpany (“St. Paul”). As expl ai ned bel ow,
Merenstein’s Conplaint sufficiently alleges the el enents of actual

fraud under Virginia |law, and we therefore reverse and remand.

l.

A
Merenstein filed his Conplaint on February 9, 2004, in the
Eastern District of Virginia, pursuant to that court’s diversity
jurisdiction. See 28 U.S.C. 8§ 1332(a). Merenstein is a physician
residing in the District of Colunbia, and St. Paul is a M nnesota
cor porati on. Conpl. at 7 2-3.* From July 1, 2000, to July 1,
2001, Merenstein was an insured under a professional liability
i nsurance policy issued by St. Paul to his enployer, I NOVA Health
System Foundation. 1d. at T 4-5. Wiile covered by this policy,
Merenstein was sued for nedical nmalpractice in the Crcuit Court

for the County of Fairfax, Virginia. 1d. at { 6.

We recite the facts substantially as they are alleged in the
Conmplaint. W are obliged, in our review of the district court’s
Rule 12(b)(6) dism ssal, to accept all well-pleaded facts as true
and to view the allegations of the Conplaint in the |ight nost
favorable to Merenstein. See Lanbeth v. Bd. of Commirs, 407 F.3d
266, 268 (4th Cr. 2005).




On approxinmately March 1, 2003, Bill Rigsbee, a St. Paul
enpl oyee experienced in adjusting nedical malpractice clains,
requested that Merenstein provide approval to St. Paul for
settlement of his exposure in the mal practice action for the sum of
$466, 666. 66. Conpl. at 9T 9, 11, 22. At that tinme, Mrenstein
asked Ri gsbee if the paynent of such a settlenent “would be likely

t o have any possi bl e adverse inplications on [Merenstein s] ability

to obtain liability insurance coverage in the future, or to
practice nedicine.” ld. at 9§ 12. Ri gsbee responded “in
unequi vocal terns that the proposed settlenent . . . would have no

adverse or negative effect whatsoever on [Merenstein s] future
ability to obtain liability insurance coverage.” 1d. at T 13.

In reliance wupon this assurance by Ri gsbee, Merenstein
approved the proposed settlenment. Conpl. at § 14. As aresult, on
approxi mately March 14, 2003, the nal practice action was di sm ssed
as having been settled by agreenent of all parties. 1d. at { 8.
Thereafter, Merenstein attenpted to obtain liability insurance
coverage from several different insurance carriers, only to be
rejected based upon the nmal practice settlenent. Id. at § 15.2
Wthout liability i nsurance coverage, Merenstein has been unable to

continue his private nedical practice. 1d. at § 16.

2The Conpl ai nt does not specify whether Merenstein has ever
sought such coverage from St. Paul
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I n support of his actual fraud claim Merenstein all eges that
Ri gsbee’ s assurance to him constituted an i ntentional
m srepresentation of mterial fact. Compl. at T 17, 24.
Merenst ei n al so mai ntai ns that R gsbee knewthat his representation
was false because his job involved adjusting nedical nal practice
claims for St. Paul. 1d. at { 22. According to the Conplaint,
Ri gsbee assured Merenstein of the foregoing not only to obtain his
approval of the proposed settlenent, but also, at least in part, to
keep I NOVA satisfied with St. Paul’s adjusting services. 1d. at
1 23. As a result of his reliance on Rigsbee’ s assurance,
Merenstein lost the ability to practice nmedicine in the private
sector. 1d. at  25. He therefore seeks conpensatory damages from
St. Paul for loss of his earning capacity and for his nental

angui sh, as well as an award of punitive damages.

B

On March 1, 2004, St. Paul noved to dismss the Conplaint
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure
for failure to state a clai mupon which relief can be granted. St
Paul contended that the alleged representati on nmade by Ri gsbee is
not actionable under Virginia |law, because (1) it was not of a
present, existing fact, but rather was nerely his opinion; and (2)
it was not one on which Merenstein could have reasonably relied.

Addressing only St. Paul’s first contention, the court dism ssed



Merenstein’s Conpl aint by Oder of April 15, 2004 (the “Order”).
Merenstein has filed a tinmely notice of appeal, and we possess

jurisdiction under 28 U.S.C. § 1291.°3

.
We review de novo a district court’s dism ssal of a conplaint

under Rule 12(b)(6). Lanbeth v. Bd. of Commirs, 407 F.3d 266, 268

(4th Gr. 2005). Such a dismssal is appropriate only if it
appears beyond doubt that the plaintiff can prove no set of facts
that would entitle himto relief. 1d. Viewing the plaintiff’s
allegations in the light nost favorable to him we nust assess
whet her the conpl ai nt “adequately state[s] a set of facts which, if
proven to be true, would entitle [hin] to judicial relief.” 1d.

(internal quotation nmarks omtted).

L1l
As recogni zed by the district court, inorder to state a claim
for actual fraud under Virginialaw, a plaintiff nust establish the
followng: “(1) a false representation, (2) of a material fact,
(3) made intentionally and knowi ngly, (4) with intent to m sl ead,

(5) reliance by the party msled, and (6) resulting damage to the

]In addition to the claim of actual fraud, the Conplaint
asserts a constructive fraud claim The district court did not
di stinguish between those clains in its Oder dismssing the
Conmplaint. The viability of the constructive fraud claimis not
bef ore us on appeal .



party msled.” Oder at 3 (citing Evaluation Research Corp. V.

Alequin, 439 S E 2d 387, 390 (Va. 1994)).° In assessing

Merenstein’ s actual fraud claim the district court appears to have
conflated two general legal principles of Virginia law — first,

that neither unfulfilled promses nor statenments as to future
events can constitute fraud, and second, that opinions also are
nonacti onable as fraud. Applying these general rules, the court
concl uded that Rigsbee’s assurance did not constitute an adequate
predi cate for Merenstein's actual fraud claim Specifically, the
district court observed that a claimof fraud

must relate to a present or pre-existing fact and cannot

be predi cated on unful filled prom ses or statenents as to

future events. Patrick v. Summers, 235 Va. 452, 454

(1988). Such pronises or statenents are nerely opinions

whi ch are not actionabl e under Virginialaw. See Lanbert

v. Downtown Garage, Inc., 262 Va. 707, 717 (2001); See
Saxby v. Southern Land Co., 109 Va. 196, 198 (1909).

In the case at hand, the alleged representation is
a statenment about the likelihood of occurrence of a
future event, that is, the likelihood that insurance
carriers would or would not provide future insurance
coverage to the Plaintiff after the settlenent. Such a
statenent can only be characterized as an opinion. As
such, Plaintiff has failed to state a claim for actua

fraud.

O der at 3.
As expl ai ned below, we are unable to agree with the district

court for two reasons. First, although the court recognized

“In this diversity matter, it is undisputed that we apply the
substantive |law of Virginia. See Seabulk O fshore, Ltd. v. Am
Hone Assurance Co., 377 F.3d 408, 418 (4th Cir. 2004) (citing Erie
R R Co. v. Tonpkins, 304 U S. 64, 78 (1938)).
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Virginia s general rule that a fraud claimcannot be predicated on
unfulfilled prom ses or statenents as to future events, it failed
to address an applicable exception (the “exception”): a pronise
made in the absence of a present intention of perform ng can
constitute fraud. Second, the court inproperly characterized
Ri gsbee’s assurance to Merenstein as a nonactionable “opinion”
under Virginia law, failing to recognize that it instead could be
construed as a litigable affirmati on of present fact. W address

t hese issues in turn.

A
As the district court observed, under the general rule, a
fraud clai mnust be prem sed on the m srepresentation of a present
or pre-existing fact, and it cannot ordinarily be predicated on
unful filled prom ses or statenents as to future events. Patrick v.

Summers, 369 S.E.2d 162, 164 (Va. 1988); Lloyd v. Smth, 142 S. E

363, 365 (Vva. 1928). However, the Suprene Court of Virginia has
al so recogni zed the exception: that is, a fraud claim “my
sonetinmes be predicated on prom ses which are nade wth a present
intention not to perform them or on prom ses nade w thout any
intention to perform them” Lloyd, 142 S.E. at 365; see also
Patrick, 369 S.E . 2d at 164. The basis for the exception is that

“the state of the promsor’s mnd at the tinme he nmakes the prom se



is a fact,” so that, if he msrepresents his state of mnd, “he

m srepresents a then existing fact.” Lloyd, 142 S.E. at 366.°
Merenstein’s actual fraud claim as spelled out in the

Complaint, is readily analogous to those underlying the fraud

claims in Boykin v. Hermtage Realty, 360 S.E 2d 177 (Va. 1987),

where the Suprenme Court of Virginia applied the exception. The
Boykin plaintiffs (four married couples) purchased condom ni umns,
and the defendants (Hermtage Realty and its representative) served
as the exclusive sales agent of the condom ni um devel oper. 360
S.E.2d at 177-78. The agent had assured the plaintiffs, prior to
t heir purchases, that a wooded area behind the condom ni uns woul d
not be developed in the future. 1d. at 178. At the tine of these
representations, however, the agent was aware that the wooded area
was a proposed playground site. 1d. The plaintiffs, unaware of
any such plans and relying upon the agent’s assurances, purchased
t he condom niuns; several nonths |ater, the devel oper constructed

t he planned playground. Id. In upholding the verdict for the

°The Suprene Court of Virginia has consistently upheld fraud
clains predicated on prom ses nmade w thout the present intent to
perform See Elliott v. Shore Stop, Inc., 384 S E 2d 752, 756 (Va.
1989); Colonial Ford Truck Sales, Inc. v. Schneider, 325 S. E. 2d 91,
94 (Va. 1985); Sea-Land Serv., Inc. v. O Neal, 297 S. E. 2d 647, 651-
52 (Va. 1982); see also Flip Mortgage Corp. v. MEl hone, 841 F.2d
531, 537 (4th Cr. 1988) (allowing fraud claim under Virginia law,
based on breach of contract where evidence was sufficient to
establ i sh that defendant never intended to perform; cf. Patrick,
369 S. E. 2d at 164 (denying fraud cl ai mabsent sufficient proof that
defendant had intent to defraud at time he pronised to purchase
plaintiff’s property).




plaintiffs on their fraud clains, the Suprenme Court of Virginia

observed that the agent’'s assurances — regarding the future
conduct of the third-party devel oper — “were prom ses of privacy
made in reply to express inquiries.” [d. at 179. The court also
concl uded t hat t hese assurances constituted “del i berate
m srepresentations of existing facts, all made to induce the

several plaintiffs to pay a premum price for property they
ot herwi se woul d not have bought.” 1d.

In this mtter, analogously, the Conplaint alleges that
Ri gsbee gave an wunequivocal assurance respecting Merenstein’s
future insurability to induce him to agree to the mal practice
settlement — sonething he otherwi se would not have done. As in
Boyki n, Ri gsbee’s assurance related to the prospective conduct of
third parties (i.e., other insurers). And, according to the
Compl ai nt, Rigsbee knew that his representation was false at the
time of its nmaking. Therefore, under Boykin, Rigsbee’ s assurance
— construed as a promse nmade with present fraudulent intent —
constitutes a sufficient predicate for Merenstein' s actual fraud

claim?®

6St. Paul seeks to distinguish the Boykin decision, contending
that the agent’s assurances were attributable to the condom ni um
devel oper and, thus, did not regard the future conduct of a “third
party.” This contention, however, finds no support in Boykin, in
which “[t]he plaintiffs nonsuited their clains against” the
devel oper. 360 S.E.2d at 178 n.*.
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B
In di smssing the Conplaint, the district court also relied on

Saxby v. Southern Land Co., where the Suprene Court of Virginia

ruled that “[t] he nere expression of an opini on, however strong and
positive the | anguage may be, is no fraud.” 63 S. E. 423, 424 (Va.
1909). Significantly, however, the district court failed to fully
assess the Saxby court’s definition of “opinions” in this context,
i.e., “[s]tatenents which are vague and indefinite in their nature
and ternms, or are nerely | oose, conjectural or exaggerated.” |1d.
The court explained that such opinions cannot serve as predicates
for fraud clains, because “a man is not justified in placing
reliance upon them” |d.’

In this proceeding, by contrast, the evidence may show that
Ri gsbee was aware that Merenstein would be unable to obtain
liability insurance after the nalpractice settlenent, despite

Ri gsbee’ s assurance to the contrary. In this context, Ri gsbhee’s

"The Saxby plaintiff-buyers had predicated their fraud cl ai ns,
arising from the sale of a farm on the defendant-seller’s
m sestimation of the property’' s acreage and nmisstatenents of the
val ue and volunme of tinber and potatoes that the | and woul d yi el d.
63 S.E. at 424. The court characterized the acreage estinmation as
nmerely a “manifest” expression of “opinion from appearances,” and
the statenents as to the tinber and potatoes as “nere trade talk
: with respect to matters of an essentially uncertain nature.”
Id. Simlarly, in Lanbert v. Downtown Garage, Inc., another
decision relied on by the district court, the court observed that
t he statenent that a wecked car was now in “excellent” condition,
w thout nore, was “clearly a matter of opinion in the manner of
puffing,” and thus nonactionable as fraud. 553 S.E. 2d 714, 717
(Va. 2001).
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assurance shoul d not be construed as a nmere opinion, but rather an
affirmation of a present fact: i nsured physicians who agree to
settle nedical malpractice clains do not encounter difficulty in

thereafter obtaining liability coverage. Cf. Horner v. Ahern, 153

S.E. 2d 216, 220 (Va. 1967) (concluding that, even if seller’s
assurance of “no termte danage” was “expression of opinion,” it
could amount to affirmation of fact sufficient to support fraud
claim where seller knew of facts incongruous w th opinion).
Significantly, there is no “bright line test” in Virginia “to
ascertain whether false representations constitute nmatters of

opinion or statenments of fact.” Mortarino v. Consultant Eng’'g

Servs., Inc., 467 S.E.2d 778, 781 (Va. 1996). Instead, “each case

must in a |l arge neasure be adjudged upon its own facts, taking into
consideration the nature of the representati on and the neani ng of
the language used as applied to the subject mtter and as
interpreted by the surrounding circunstances.” Id. (internal
guotation marks omtted). This principle is particularly
significant in the posture of this appeal, where the underlying
Conpl ai nt was di sm ssed under Rule 12(b)(6), prior to any di scovery
bei ng conduct ed. Wiile Merenstein nay face an uphill clinb in
proving his case, his Conplaint is sufficient to state a cl aimof

actual fraud.?

8 n rendering this decision, we also reject St. Paul’s
alternative ground for affirmng the district court, i.e., that
Ri gsbee’ s assurance was not one on which Merenstein could have
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V.
Pursuant to the foregoing, we reverse the dismssal of
Merenstein's actual fraud claim and remand for such other and
further proceedings as may be appropriate.

REVERSED AND REMANDED

reasonably relied. St. Paul urges us to accept as true severa
“self-evident” facts that are not pleaded in the Conpl aint, such as
that “a clains adjustor for one conpany woul d not have know edge of
the underwiting standards and application guidelines of other
conpanies.” Appellee’ s Br. at 11. The “reasonabl e reliance” issue
— like the closely rel ated questi on of whet her R gsbee’s assurance
constituted an unfulfilled promse, statenent as to future events,
opinion, or affirmation of present fact — warrants discovery and
is not properly resolved on a Rule 12(b)(6) notion.
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