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PER CURI AM

Abl avi doria Mal m appeals the denial of her 28 US. CA 8§
2241 (West 1994) petition by the district court, arguing that the
Convention Against Torture (CAT) and its inplenmenting statutes do
not permt limtations on the tinme within which to file clains and
that her due process rights were violated during her renoval
hearings. W treat Malm s appeal as a petition for review of her
final order of deportation and deny the petition because coll ateral

estoppel bars Malmfromrelitigating these issues.

l.

Malmis a native and citizen of Togo who entered the United
States on Cctober 29, 1994, on a visitor’s visa. Ml mapplied for
asyl um on Cctober 20, 1997, alleging that she had been raped and
tortured in Togo by governnent officials. Mal mi s asyl um heari ng
was scheduled for April 15, 1998, but she did not appear. The
heari ng was held in absentia, and Mal m was ordered renoved. Malm
filed a notion to reopen on July 24, 1998, alleging that she did
not receive notice of the hearing because a paral egal that was
assisting her with the case did not informthe Immgration Judge
(1J) that Mal mhad noved. On Septenber 10, 1998, the 1J denied the
notion to reopen, finding that notice of the hearing had been sent
to Malmis last known address, and that M m failed to show

extraordinary circunstances justifying her failure to appear. The



|J also noted that Malmis notion to reopen was filed nore than 90
days after the renoval order and therefore was out of tine.

Malm filed an appeal with the Board of Immgration Appeals
(BIA), alleging that ineffective assistance of counsel caused her
failure to appear. Ml nis appeal was denied on February 7, 2000,
wi th the Bl A concluding that Mal mcoul d not satisfy the ineffective

assi stance of counsel standards announced in Matter of Lozada, 19

. & N. Dec. 637 (BIA 1988), because Malnis representative was
nei ther an attorney nor authorized to appear before the BIA. Ml m
then filed with this court a petition for review which we di sm ssed
as untimely.

On May 26, 2000, Malmfiled a second notion to reopen with the
Bl A, requesting asylum and relief under CAT. On Sept enber 28,
2000, the BI A denied this notion under 8 CF.R 8 3.2(c)(2) (2000),
whi ch provided that a party may file only one notion to reopen
absent changed circunmstances.® The BIA also found that the notion
to reopen was untinmely under 8 3.2(c)(2), which requires any notion
to reopen be filed within 90 days of the final admnistrative
deci si on.

Mal mfiled atinely petition for reviewin this court fromthe
deni al of her second notion to reopen. Oal argunent was hel d, and

we affirmed the BI A s decision by unpublished opinion. Mal m v.

This section has been recodified w thout substantive change
at 8 CF.R § 1003.2(c)(2) (2005).
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Ashcroft, 2001 U.S. App. LEXIS 18178 (4th G r. August 10, 2001).
Before this court, Milm argued that she was not given an
opportunity to present her clainms for asylumand that 8 3.2(c)(2)
violated CAT and its inplenenting statutes. Article 3 of CAT
provides that “no State Party shall expel, return (‘refouler’) or
extradite a person to another State where there are substantia

grounds for believing that he woul d be i n danger of bei ng subjected
to torture.” The United States is a signatory party to CAT, and
i nplenented Article 3 in the Foreign Affairs Reform and
Restructuring Act of 1998 § 2242(d) (FARRA), 8 U S.CA § 1231
(West 1999). Mal m argued that because CAT “prohibits a return to
torture under any circunstance . . . the tinme and nunerical

limtations of the INS adm nistrative regul ati ons cannot be relied
upon to deny at |east one full and fair opportunity to have a CAT
claim properly considered.” Mlm 2001 US. App. LEXIS 18178 at
** 5.

Al t hough we noted that “Mal mraises troubling allegations of
abuse and violence,” we affirmed the BIA's denial of her second
nmotion to reopen. Id. at **4, First, we found that “her
procedural predicanent was caused by her own failure to tinely
pursue relief.” [d. at **6. Thus, we concluded that Mal m had a
fair opportunity to pursue relief under CAT, and sinply “repeatedly

m ssed avail abl e opportunities” to do so. [d. at **9-10. W then



found that neither CAT nor FARRA precluded the INS from adopting
reasonable time limtations on raising CAT clainms. 1d. at **11.

On Cctober 22, 2001, Malmfiled a petition for wit of habeas
corpus pursuant to 8 2241 in the United States District Court for
the District of Maryl and. Mal m contended that 8 3.2(c)(2), the
l[imtation on filing nore than one notion to reopen, as applied in
her case, viol ated CAT and FARRA, which she all eged include no tine
[imtations on the obligations of State parties to retain persons
in jeopardy of being tortured, and that it also violated her due
process rights to have her CAT claim heard. The district court
denied Malmis 8§ 2241 petition. The district court first concl uded
that it did not have subject matter jurisdiction over the petition
because Mal m had alternate judicial forunms in which to raise her
cl ai ns. 2 In the alternative, the district court found that
coll ateral estoppel barred Malm s clainms. The district court al so
found that, even assum ng col | ateral estoppel did not apply, Malnis
claims were wthout nerit. Malm filed a tinely appeal of that
or der.

Shortly before oral argunent in this case, however, Congress

enacted the REAL ID Act of 2005 8 106, Pub. L. No. 109-13, 119

At the tinme of the district court’s order, this |egal
conclusion was likely erroneous. See INSv. St. Cyr, 533 U. S. 289,
314 (2001) (noting “habeas jurisdiction under § 2241 was not
repeal ed by AEDPA and IITRIRIA."); see also Riley v. INS, 310 F.3d
1253 (10th Cir. 2002) (holding 8 2241 petitions remain avail able
for non-crimnal aliens); Liuv. INS, 293 F.3d 36 (2d Cr. 2002)
(same); Chmekov v. Blackman, 266 F.3d 210 (3d G r. 2001) (sane).
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Stat. 231, 310-311 (May 11, 2005) (to be codified as anendnents and
notes to 8 US. CA § 1252).° The REAL ID Act provides that
petitions for review in circuit courts are to be the exclusive
means of judicial review in the immgration context, and it
expressly states that district courts shall not have habeas
jurisdiction. 1d. at 8 106(a)(1)(A)(iii). The Act applies to any
“final adm nistrative order of renoval, deportation, or exclusion
i ssued before, on, or after the date of enactnent of this
division.” 1d. at 8 106(b). The Act al so provides that any § 2241
petition currently pending inthe district courts be transferred to
the proper court of appeals and treated as a petition for review
Id. at 8 106(c). Although review of the denial of Malnms § 2241
petition was actually pending before us at the tine of enactnent,
the parties agree that we may, under the transfer provisions of the
Act, treat Malnis action as a petition for review. Accordingly, we
will treat Malnms action as a petition for review of her fina
order of renoval. We deny the petition, however, because of

col | ateral estoppel.

.
Col | ateral estoppel, or issue preclusion, bars subsequent

litigation of |egal and factual issues commobn to an earlier action

3Upon our request at oral argunment, the parties provided
suppl emental briefing on the potential inpact of the REAL I D Act on
this case



that were “actually and necessarily determned” in the first

litigation. Montana v. United States, 440 U. S. 147, 153 (1979);

Conbs v. Richardson, 838 F.2d 112, 114 (4th Cr. 1988). Thus,

“Iclollateral estoppel forecloses the relitigation of issues of
fact or law that are identical to issues which have been actually
determ ned and necessarily decided in prior litigationin whichthe
party agai nst whom|[col | ateral estoppel] is asserted had a full and

fair opportunity to litigate.” Sedlack v. Braswell Servs. G oup,

Inc., 134 F.3d 219, 224 (4th Gr. 1998) (internal quotation nmarks
omtted). To apply collateral estoppel or issue preclusion to an
i ssue or fact, the proponent nust denonstrate that (1) the i ssue or
fact is identical to the one previously litigated; (2) the issue or
fact was actually resolved in the prior proceeding; (3) the issue
or fact was critical and necessary to the judgnent in the prior
proceedi ng; (4) the judgnment in the prior proceeding is final and
valid; and (5) the party to be foreclosed by the prior resolution
of the issue or fact had a full and fair opportunity to litigate
the issue or fact in the prior proceeding. See id.

Arelated doctrine is that of claimpreclusion, also referred
to as res judicata. Claim preclusion provides that if a claim
arises fromthe sanme cause of action as a claimalready litigated,
then the judgnment in the first action bars litigation of the second

claim See Nevada v. United States, 463 U S. 110, 129-30 (1983).

Thus, “[a] final judgnment on the nerits of an action precludes the



parties or their privies fromrelitigating issues that were or

could have been raised in that action.” Federated Dep't Stores,

Inc. v. Mitie, 452 U S. 394, 398 (1981). For claimpreclusion to

apply, there nust be: (1) a final judgnent on the nmerits in a prior
suit; (2) an identity of the cause of action in both the earlier
and the later suit; and (3) an identity of parties or their privies

inthe two suits. See Nash County Bd. of Educ. v. Biltnore Co., 640

F.2d 484, 486 (4th G r. 1981).

Wth this framework in place, we turn to Milnis clains.
Mal mis first contention - that 8 3.2(c)(2), theregulationlimting
the ability to file nore than one notion to reopen, violates both
CAT and FARRA — is clearly barred by collateral estoppel. This
claimis an exact reproduction of her argunent before this court in
her initial petition for review

Mal m makes two argunments to counter this conclusion, both of
which [ack nerit. First, Mal mcontends that our discussion of this
claimin the earlier case was dicta. She garners support for this
contention fromthe follow ng sentence: “Further, we note that in
passing a resolution of ratification, the United States Senate
specifically stated that articles one through sixteen of CAT are
not self-executing.” Malm 2001 U S App. LEXIS at **11.
According to Malm the phrase “in passing” is an indication that
this portion of the opinionis dicta. This argunent m sunder st ands

the grammatical structure of the sentence -- the phrase “in



passing” refers to the Senate’s adoption of the CAT and does not
signal that the analysis is dicta.

Next, Malm argues that we |acked the ability to consider
statutory clainms in her initial petition for review because our
task is to review BIA orders and the BIA lacks the ability to
consider those clains. Again, this argunment is without nerit; we
frequently address statutory and constitutional argunents in
petitions for review that are beyond the BIA's scope of review.

See, e.qg., Blanco de Bel bruno v. Ashcroft, 362 F.3d 272 (4th G

2004) (addressing statutory and constitutional challenges to BIA s
stream ining procedure). And, in fact, we did carefully consider
Mal ms statutory argunment in the prior petition for review. See
Malm 2001 U.S. App. LEXIS at **10-14.

Mal mis second claimin her current action is that her due
process rights were violated because she was not permtted to
present her clainms under the CAT. Qur earlier opinion contains no
direct nmention of “due process,” but we did iterate that Malms
first argunent was “that she was not given an opportunity to pursue
her claim” 1d. at **7. W rejected this argunent by finding
“Mal m repeatedly m ssed avail able opportunities to pursue her
claims.” |d. at **9-10. Although this quoted portion fromthe
opi ni on does not explicitly use the term“due process,” it is clear
t hat due process was the basis for the argunent Mal m was pressing

before this court, and that our resolution of the issue was based
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upon the fact that Malm received the process she was due.
Mor eover, even assum ng that coll ateral estoppel does not bar this
claim because the argunment that Ml nms due process rights were
violated stens fromthe sane cause of action as her statutory and

treaty-based contentions, it would be barred by clai mpreclusion.
[T,

In sum we treat Malm s appeal as a petition for review, and

deny that petition for review as barred by coll ateral estoppel.*

PETI T1 ON FOR REVI EW DENI ED

‘W do note, in passing, that Milm has raised several
constitutional challenges to the REAL ID Act in her suppl enmental
briefing. Because Mal mis a non-crimnal alien who al ready has had
a full opportunity tolitigate her clains in an earlier proceedi ng,
her case does not require us to delve into any sticky
constitutional issues. W by no nmeans suggest, however, that the
REAL ID Act is constitutional in all of its applications by
referring to its enactnment in the context of deciding this case.
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