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PER CURI AM

This case is now on appeal for the third tinme. TFW5,
Inc., a large liquor retailer in Maryland, is suing the State
Comptroller of Maryland, seeking a declaration that certain
Maryl and statutes and regul ati ons governi ng the whol esal e pricing
of liquor and wine violate the Sherman Act. The Conptroller
asserts that the Twenty-first Anmendnent shiel ds the Maryl and regi ne
from federal antitrust scrutiny. W have already concluded that
the regul ations viol ate the Sherman Act, and the remaining i ssueis
whet her the Conptroller has a valid Twenty-first Arendnent def ense.
The last time this case was before us, we reversed the district
court’s order awarding summary judgnment to the Conptroller, an
order based on the district court’s conclusion that Maryland s
Twenty-first Amendnment interest in pronoting tenperance outwei ghs
the federal interest in pronoting conpetition under the Sherman
Act. We concluded that summary judgnent was i nappropri ate because
there existed disputed factual issues about the effectiveness of
the Maryland regulations in pronoting tenperance. On renand the
district court held a bench trial and awarded judgnent to TFW5
after finding that the regulations do not pronote tenperance
because they do not raise liquor and wine prices in Muryland.
(This result would | eave Maryl and wi t hout a Twenty-first Amendnent
interest.) The district court’s finding that the challenged

regul ations do not raise liquor and wine prices in Maryland is



based on a conparison of prices in Maryland and Del aware. Because
the district court failed to take into account whether the
difference in the two states’ excise tax rates affects the price
conpari son anal ysis, we cannot conclude that the district court’s
determnation is free of clear error. We therefore vacate the
award of judgment to TFW5 and once again remand for further

pr oceedi ngs.

l.
The two challenged Maryland |iquor regulations are

explained in sonme detail in our first opinion, TEWS, Inc. V.

Schaefer, 242 F. 3d 198, 202-03 (4th Gr. 2001) (TFWs 1), so we will
provide only a brief sunmary here. The first regul ation, the post-
and- hol d regul ation, establishes how and when |iquor whol esal ers
may alter their prices. See MI. Ann. Code art. 2B, 8 12-103(c).
The second regul ati on, the vol une di scount ban regul ati on, requires
a wholesaler to offer every retailer the sanme price for a
particul ar product. Md. Ann. Code art. 2B, 8§ 12-102(a). One
effect is that wholesalers cannot offer discounts to |arger
retailers for purchasing |arge volunes because discounts of any
kind are prohibited. 1d.

In TEWS | we affirned the district court’s determ nation
that both regulations violate federal antitrust |aw because they

constitute per se violations of 8 1 of the Sherman Act. 242 F.3d



at 210.

W reversed, however, the district court’s dism ssal of

TFWS' s conpl ai nt on Twenty-first Amendment grounds. The district

court had determined on its own notion that despite their anti-

conpetitive effect the regul ati ons were nonet hel ess valid under the

I i quor control powers reserved to the states under the Twenty-first

Anmendment .

Because neither side had an opportunity to address the

Twenty-first Anmendnent i ssue, we vacated the order of dism ssal and

remanded the case. W provided the following instructions to the

district court:

On renmand Maryl and shoul d be given the opportunity

to assert and substantiate its Twenty-first Amendnent
defense, and TFWS should be permtted to respond. The

TFW5

anal ysis the district court shoul d undertake i n anal yzi ng
Maryl and’s interest and then balancing it against the
federal interest is straightforward. First, the court
should exam ne the expressed state interest and the
cl oseness of that interest to those protected by the
Twenty-first Amendnent. We acknow edge that little
analysis is needed on this point. Tenperance is the
avowed goal of the Maryland regul atory schene, and the
Twenty-first Amendnent definitely allows a state to
pronote tenperance. Second, the court should exam ne
whet her, and to what extent, the regul atory schene serves
its stated purpose in pronoting tenperance. Sinply put,
is the schene effective? Again, the answer to this
guestion nmay ultimately rest upon findings and
concl usions having a l argely factual conmponent. Finally,
the court should balance the state’'s interest in
tenperance (to the extent that interest is actually
furthered by the regul atory schene) against the federal
interest in pronoting conpetition under the Sherman Act.

om tted).

|, 242 F.3d at 213 (internal quotation marks and citation

On the first remand both si des noved for sunmary j udgnent

after discovery. The district court awarded summary judgnment to
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the Conptroller, concluding that (1) the Maryl and regul ati ons were
effective in pronoting tenperance and (2) Maryland s interest in
pronoti ng tenperance outwei ghed the federal interest in pronoting
conpetition. W reversed because “[t]he district court arrived at
its conclusion that the Maryland regulations were effective in
pronoting tenperance by weighing conflicting evidence” at the

summary judgnent stage. TFWS, Inc. v. Schaefer, 325 F.3d 234, 241

(4th Cir. 2003) (TFEWE 1I1). Because “a district court may not
resolve conflicts in the evidence on sunmary judgnent notions,” we
vacat ed the order awardi ng sumrmary judgnment and renmanded for trial
on “the question of whether, and to what extent, Maryland s
regul atory schene is effective in pronoting tenperance.” 1d. at
241-42 (internal quotation marks omtted).

On remand the district court conducted a bench trial, at
which the Conptroller sought to prove in two steps that the
regul ations are effective in pronoting tenperance. First, the
Comptrol ler attenpted to establish that the chall enged regul ati ons
increase retail liquor and wine prices in Maryland. Second, the
Comptroller attenpted to establish that the higher prices are
effective in reducing consunption of liquor and wi ne in Maryl and.
The district court concluded, after considering all of the
evi dence, that the chal | enged regul ati ons “do not i ncrease Maryl and
liquor prices,” and, as aresult, the regul ations are not effective

in pronoting tenperance. J.A 1249, Because Maryland has no



Twenty-first Amendnment interest in the regulations, the district
court reasoned, there is nothing to balance against the federa
interest reflected in the Sherman Act. The district court enjoined
the Conptroller fromenforcing the regul ati ons, and the Conptrol | er

now appeal s.

.

The Conptroller argues that the district court erred in
finding that the challenged regul ations do not raise |iquor and
Wi ne prices in Maryland. W review for clear error the factua
findings of a district court sitting wthout a jury. Fed. R Gv.
P. 52(a). “Afindingis ‘clearly erroneous’ when although there is
evi dence to support it, the reviewing court on the entire evidence
is left with the definite and firm conviction that a m stake has

been committed.” United States v. U.S. Gypsum Co., 333 U. S. 364,

395 (1948). “If upon . . . review, we think that the findings of
t he judge bel owwere clearly erroneous, i.e. that he m sapprehended
the evidence or went against the clear weight thereof, it is our

duty to say so and reverse the decision.” United States v. One

1955 Mercury Sedan, 242 F.2d 429, 430 (4th Cr. 1957). Thi s

deference to the district court’s factual findings applies even

when they “do not rest on credibility determ nations, but are based

i nstead on physical or docunentary evidence.” Andersonv. Gty of

Bessenmer City, 470 U.S. 564, 574 (1985).




In finding that the chall enged regul ati ons do not raise
liquor and wine prices in Miryland, the district court relied
exclusively on evidence conparing liquor and wne prices in
Maryland to liquor and wine prices in Delaware, a state that
repeal ed conparabl e regul ati ons over a decade ago. The evidence
generally showed that Maryland prices are | ower than (or at | east
the sane as) Del aware prices, which indicates that the chall enged
regul ati ons do not raise prices in Maryl and and t hus do not pronote
t enper ance. The district court relied heavily on two of TFWS' s
exhi bits, Exhibits 93 and 94, whi ch conpare Maryl and whol esal e case
prices to Del aware whol esal e case prices. (Wolesale prices are
presumably indicative of retail prices.) Exhibit 93 conpares the
| owest prices in 2003 for 2,637 liquor and wi ne products. Prices
were based on data provided by TFWS' s stores in Maryland and
Del aware. Exhibit 93 shows that when quantity di scounts were taken
into account in Del aware, the | owest Maryland price was | ower than
the | owest Del aware price for 54 percent of the surveyed products.
Exhibit 94 conpares the |lowest prices of forty liquor and w ne
products over a seven-nonth period. Prices were taken from the

Del aware Beverage Mnthly and the Maryland Beverage Journal.

Exhibit 94 shows that when quantity discounts were taken into
account, the lowest Maryland price was |lower than the | owest
Del aware price for 67.5 percent of the surveyed products. The

district court also relied on anecdotal evidence that Maryland



retail prices are wdely knowmn to be | ower than Del aware retai
prices and that nmany Del aware residents cross into Maryl and to buy
their liquor and w ne.

According to the Conptroller, the district court’s
reliance on Exhibits 93 and 94 and the anecdotal evidence is
m spl aced because this evidence fails to take into account the
difference in excise taxes inposed by Maryl and and Del aware. The
Conmptrol l er asserts, as he did before the district court, that any
conpari son of prices nust adjust for excise taxes because the
significant difference in excise taxes distorts the results (and
thus the probative value) of the conparisons.

We conclude that the district court’s finding that the
regul ations do not raise prices in Maryland is open to clear error
because the court’s analysis is inconplete. The district court is
correct that there is anple evidence in the record that Maryl and
whol esale and retail prices are the sane as, or |ower than,
Del aware whol esale and retail prices. But as the district court

itself pointed out, “both parties used Del aware |iquor prices as a

control group to gauge the effect of the requlations on Maryl and

liquor prices.” J.A 1246 (enphasis added). Put another way, the

whol e purpose of conparing Maryland and Delaware prices is to
determ ne whether the challenged regulations actually have the
effect of raising prices in Mryland. Exci se taxes inposed on

whol esal ers, the parties agree, affect whol esale and retail prices.



However, Maryland currently inposes one of the nation’ s | owest
whol esal e excise tax rates whereas Delaware currently inposes a
relatively high wholesale excise tax rate. In Maryland a
$.40/gallon tax is inposed on wine and a $1.50/gallon tax is
i nposed on |iquor. In Delaware a $.97/gallon tax is inposed on
wine, a $3.75/gallon tax is inposed on liquor of twenty-five proof
or greater, and a $2.50/gallon tax is inposed on |iquor of |ess
than twenty-five proof. See Federation of Tax Adm nistrators

St ate Liqguor Exci se T ax Rat es,
http://ww.taxadm n.org/fta/rate/liquor. htni (Jan. 1, 2005) ;
Federation of Tax Adm nistrators, State Wne Excise Tax Rates,
http://ww.taxadm n.org/fta/rate/wne.htm (Jan. 1, 2005). This
may i ndicate that in order “to gauge the effect of the regul ati ons
on Maryland liquor prices,” J.A 1246, price conparisons shoul d be
adj usted for excise taxes in order to control for the difference in
exci se taxes between the two states. O herwi se, the fact that
Maryl and prices are the sanme as, or | ower than, Del aware prices may

tell us nothing about the effect of the challenged requlations on

Maryl and prices. Any difference in prices could be due to excise

t axes, the chall enged regul ati ons, or both.

The potential significance of excise taxes s
illustrated by the foll ow ng exanple involving a case (6 bottles)
of 1.75 liter bottles of Stolichnaya 80 Vodka. According to TFWS s

Exhi bit 94, the | owest published price in Maryland for the rel evant
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seven-nonth period was $158.35 and the |owest Delaware price,
taking into account quantity discounts, was $161.94. Thus,
according to Exhibit 94, a case of Stolichnaya costs $3.59 less in
Maryl and and this fact supposedly indicates that the chall enged
regul ations do not raise prices in Maryland. However, a Del awnare
whol esal er woul d be required to pay $10.40' in excise taxes on its
case whereas a Maryl and whol esaler would be required to pay only
$4.16% on its case. Delaware thus inposes $6.24 nore in excise
taxes on a case of 1.75 liter bottles of Stolichnaya than does
Maryl and, and the $3.59 difference reflected in Exhibit 94 could
very well be due to the difference in excise taxes. At this point,
we do not know the cause of the price difference because there is
no factfinding or analysis by the district court that explains the
extent of the inpact that excise taxes have on prices or why a
conparison of prices should not adjust for excise taxes.

On appeal TFW5 responds to the Conptroller’s argunent
that the price conparisons should be adjusted for excise taxes by
asserting that “[t]he price that matters to the consuner is the

retail price, which includes excise taxes. It makes no sense to

! There are 3.785 liters in a gallon. Thus a case of 1.75
liter bottles contains 2.774 gallons of Iliquor ((6 x 1.75) =+
3.785). Assunming that Stolichnaya 80 Vodka is greater than twenty-
five proof, and thus that the higher Del aware rate of $3.75/gall on
applies, the excise tax on a case of Stolichnaya 80 Vodka i s $10. 40
(2.774 gallons times $3.75/gal |l on).

2 Applying the current Maryland tax rate results in an excise
tax of $4.16 (2.774 gallons tines $1.50/gallon).
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remove those taxes from a state-to-state conparison.” Br. for
Appel l ee at 42. TFW5S' s argunent, however, does not adequately
address the issue of whether a conparison of Del aware and Maryl and
prices nust control for excise taxes in order to be indicative of
t he chal | enged regul ati ons’ effect on Maryl and pri ces.

We have exami ned all of the evidence in this case, and we
are “left with the definite and firmconviction that a m stake has

been commtted,” U.S. Gypsum Co., 333 U S. at 395, because the

district court did not consider the issue of whether the price
conparisons should be adjusted for excise taxes. We cannot
conclude that the current record supports the district court’s
finding that the challenged regulations do not raise |iquor and
W ne prices in Mryland. In other words, we cannot say at this
point that the price conparisons cited by the district court are
sufficiently reliable to provide an indication of the effect the
chal l enged regul ations have on Maryland prices. There is no
factfinding or analysis by the district court that explains the
extent of the inpact excise taxes have on prices or why a
conparison of prices need not be adjusted for excise taxes.
Mor eover, there is no evidence show ng that when excise taxes are
subtracted, prices in Maryland are still lower (and thus the
chal l enged regulations do not raise prices). In fact, we have
found only evidence to the contrary, that is, evidence show ng t hat

when excise taxes are subtracted from Maryland and Del aware
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whol esal e prices, prices in Maryl and are actual ly hi gher than t hose
in Delaware (which would appear to indicate that the chall enged
regul ations raise prices in Miryland). O her than the above-
nmenti oned price conparisons that include excise taxes, there is no
evi dence that establishes that the challenged regul ati ons do not
raise prices in Maryland. In sum the district court’s analysis is
not yet conplete, and at this stage we cannot conclude that its
finding that the regul ati ons do not raise liquor and wine prices in
Maryland is free of clear error. W therefore vacate the district
court’s order entering judgnent in favor of TFW5 and renmand for
further proceedings.

On remand the district court should first address the
i ssue of whether excise taxes need to be taken into account when
conparing Maryland and Del aware prices. The district court, of
course, may exercise its usual discretion in determ ning whether,
or to what extent, the record shoul d be reopened as a result of the
exci se tax issue. If the court concludes that a conparison of
prices should not be adjusted for excise taxes, the court should
provide its reasons, and it may then reaffirmits earlier result.
| f the court concl udes, however, that the prices shoul d be adj usted
for excise taxes, then the court nust determ ne the extent to which
exci se taxes shoul d be taken into account. The Conptroller asserts
that wholesale and retail prices reflect the entire excise tax

inmposed by the states and that adjusting prices requires

13



subtracting the entire tax. However, it is unclear to us whether
whol esal e and retail prices reflect the entire excise tax inposed,
as it is possible that the prices reflect only a portion of the
exci se tax. W note that the final exhibits submtted by the
Comptrol l er, Exhibits 113 and 113A, show hi gher prices in Maryl and
when exci se taxes are subtracted, but it is for the district court
to determine in the first instance whether this evidence is
sufficient to support a finding that the challenged regul ations
rai se prices. Moreover, given the timng of the Conptroller’s
subm ssion of these exhibits, it may be that TFWS shoul d have an
opportunity to offer a response to these exhibits. If the price
conparison evidence ultinmately shows that the challenged
regul ations do raise Maryland prices, then the district court
shoul d det erm ne whet her the increase in prices affects consunption
in that state. That determnation wll control whether the
district court nust proceed further under our instructions in TFW5

I, 242 F.3d at 213.

VACATED AND REMANDED

14



