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TRAXLER, G rcuit Judge:

Kirk E. Webster brought this action against the Secretary of
Def ense for race discrimnation and retaliation under Title VII of
the Gvil Rights Act of 1964, see 42 U. S.C. A 88 2000e to 2000e-17
(West 2003), while enployed with the National |Imagery and Mappi ng
Agency (“NIMA" or “Agency”) of the Departnent of Defense, and for
NIl MA's alleged breach of a settlenent agreenent. Prior to
di scovery, NIMAfiled a notion to dism ss or for summary judgnent,
and the district court granted summary judgnent. W affirmin

part, reverse in part, and renand.

I .

Webster, an African-Anerican nmale, was enployed by NIMA as a
cartographer in 1988 and, begi nning in 1993, worked the ni ght shift
on the DE Al pha cartography system In 1997, Webster filed an
Equal Enpl oynent Qpportunity (“EEOQ) conpl ai nt of race
di scrim nation against NIMA, which the parties settled by witten
agreenent . On April 5, 2000, Wbster initiated a second EEO
conplaint against NIMA, alleging that he had been subjected to
adver se enpl oynent actions during 1999 and 2000 t hat were noti vated
by racial discrimnation and in retaliation for his prior EEO
activity. Wbster was a GS-11 | evel enployee at the tine.

Pendi ng a heari ng before the Adm ni strative Law Judge (“ALJ"),

Webst er and NI MA engaged in settlenment negotiations. |n Septenber



2001, Webster’s counsel sent an e-nmail nmessage to NI MA's counsel
purporting to confirm several terns of a settlenment agreenent
between them including (1) that Whbster would receive a
retroactive pronotion to Pay Band |1V (equivalent to GS-13, Step 5)
from Septenber 1999 t hrough March 2000, and a retroactive pronotion
within Pay Bank IV (equivalent to GS-14, Step 1) from March 2000
forward, as well as back pay in a | unp-sumanount; (2) that Webster
woul d receive retroactive agency contributions to his Thrift
Savings Plan to reflect the back pay and nerit increases, and (3)
t hat the Agency woul d annot ate Webster’s 2001 performance appr ai sal
to reflect that his position was the equivalent of a Job Lead
position. Wbster’s counsel al so advised the ALJ of the settl enent
negotiations and informed the ALJ that the request for an
adm nistrative hearing would be wthdrawn subject to fina
confirmation of the settlenent ternms. On October 2, 2001, the ALJ
di sm ssed Webster’s conpl ai nt.

On Cctober 17, 2001, the parties executed a witten Settl enent
Agreenent in which NIMA agreed to (1) pronote Wbster to Pay Band
IV, retroactive to Septenber 6, 1999, to include back pay; (2) pay
Webster’s attorneys fees and costs in the amount of $15,987
directly to counsel wthin 30 days of the execution of the
agreenent; (3) pay Wbster $10,000 for conpensatory damages and
$770 for out-of-pocket nedical expenses; and (4) restore 40 hours

of sick |l eave and 40 hours of annual | eave. In return, Webster



agreed to relinquish all pending admnistrative conplaints and
waived the right to assert the clainms in court. Webst er
acknowl edged and agreed that there were “no other terns,
obligations or conditions of this agreenent for either party to
this agreenent, except those expressly stated herein.” J.A 135.

I n Decenber 2001, Webster’s counsel advised NIMA's counse
t hat Webster had not received back pay for his pronotion to GS-13,
Step 5, from Septenber 1999 to March 2000, or for his pronotion to
the GS-14, Step 1, fromMarch 2000 to the present. Wbster asserts
that NI MA's EEO Conpl ai nt Manager John Sut kowsky advi sed Webster
that he would be pronoted to GS-14 effective in the | ast pay check
for the nonth of Decenber 2001, but |l|ater advised Wbster
(consistent with the witten agreenent) that N MA had only agreed
to a pronotion to Pay Band IV (at GS-13, Step 1).

In January 2002, Wbster notified the EEO D rector and
Sut kowsky that N MA had breached the settlenment agreenent by
failing to (1) retroactively pronmote himto GS-13, Step 5, and GS-
14, Step 1; (2) make retroactive contributions to his Thrift
Savings Plan; (3) annotate his 2001 perfornmance appraisal; and (4)
timely pay his attorneys’ fees. N NMA admtted that the attorneys’
fee paynent was technically | ate because NI MA had erroneously sent
t he check to Wbster instead of Webster’s attorney, but denied that
it had agreed to the other ternms, which had been set forth in

Webster’s e-mail prior to execution of the witten settlenent



agreenent, but not included in the final agreenent. Wth the
exception of the attorneys’ fee error, N MA advised Wbster that
“the settlenent terns are cl ear and unanbi guous, and the terns have
been executed as prom sed.” J.A 141.

In March 2002, Webster filed a third EEO conpl aint, alleging
that NI MA had breached the settlenment agreenent and di scrim nated
agai nst him because of his race and in retaliation for his prior
EEO activity. The EEOC O fice of Federal Operations held that
Webster had not shown a breach of the settlenent agreenent and
agreed with NIMA's rejection of the claim On Novenber 4, 2002,
Webster initiated this action in the United States District Court
for the District of Colunbia, alleging breach of the settlenent
agreenent, discrimnation and retaliation. The case was
transferred to the District of Maryland on March 7, 2003.

In the summer and fall of 2002, while Webster’'s third EEO
conpl aint was pendi ng adm nistrative review, Wbster alleges that
a nunber of adverse changes occurred in his enploynment. Although
t he cartographers had been advi sed that the DE Al pha workstations
were going to be replaced by | EC workstations during the 2004/ 2005
fiscal year, the replacenent occurred ahead of schedule. By
Novenber 2002, the DE Al pha workstations had been replaced in the
NI MA East |ocation, Wbster had been reassigned to a different
branch and office, and was no |longer working as a DE Al pha

cartographer. By the end of the year, Wbster’'s work role was



formal | y changed to Geospatial Anal yst, a position in which Webster
clai ms he had expressed no interest and had no skills to perform

Alsoin the fall of 2002, Wbster recei ved a downgraded annual
eval uati on. Al though his performance appraisal was terned
“excel lent,” he was not recommended for pronotion to Pay Band V and
did not obtain a nunerical rating high enough to qualify for a
bonus. According to Webster’s supervisor, who had reconmmended
Webster for pronotion in earlier years, Wbster was not recommended
in 2002 because he needed to be “nore front and center” and *“get
[hinmself] out a little nore.” J.A 40 (internal quotation marks
omtted). According to Wbster, the DE Al pha wor kstati ons remai ned
in production in NIMA West until February 2004 and cartographers
simlarly situated to himcontinued to receive pronotions.

In January 2003, Wbster filed his fourth EEO conpl aint,
alleging that the changes to his work role, and the subsequent
denial of a pronotion reconmendation and bonus, were due to
continued racial discrimnation and retaliation. Wbster did not
participateinthe adm nistrative i nvestigation and pl anned i nst ead
to amend his federal conplaint to assert these clains.

The year 2003 brought nore changes. Wbster again received a
performance rating of “excellent,” as well as a salary increase,
but he failed to garner a score sufficient to qualify for a bonus.
Webster was also noved from night shift to day shift in August

2003, which resulted in the loss of a pay differential.



As noted above, Wbster’s conplaint was transferred to the
Maryl and district court in March 2003, but no discovery had taken
pl ace. G ven Wbster’'s nounting conplaints, the parties filed a
joint notion to stay discovery and a consent notion for |eave to
al l ow Webster to file an anended conpl aint to assert the additional
clainms of discrimnation and retaliation once the adm nistrative
proceedi ngs were exhausted. The notion was granted and Webster
filed his amended conplaint in Novenber 2003, asserting, in
addition to the breach of settlenent claim clains that the change
in his job title and duties, his |ower performance ratings, his
failure to be recomrended for pronotions and bonuses, and his
reassi gnnment fromthe night shift to the day shift were notivated
by racial and retaliatory aninus.

In January 2004, NIMA filed a notion to dismss or, in the
alternative, for summary judgnment. N MA' s notion was supported by
a nunber of docunents, e-mails and affidavits executed by N MA
officials which essentially clained that the changes to Wbster’s
job were the result of a restructuring that had taken place within
Nl MA and Webster’s subsequent, |ess-than-stellar job performance.

In response, Wbster filed an affidavit setting forth his
personal know edge of the pending clains and a “Certification”
averring “under penalty of perjury that pursuant to Rule 56(f) [he
could not] present by affidavit or otherwi se facts essential to

rebut factual assertions made by defendants w thout engaging in



di scovery.” J.A 98. Specifically, he asserted a need to depose
Sut kowsky, as well as Agency counsel Jack Rickert, to prove “that
the Agency agreed to terns other than those set forth in the
settlenment agreenent,” and a need to conduct discovery regarding
“the circunstances surrounding [his] change fromevening shift to
day shift and the change in [his] work role, as well as the
obj ective standards for issuing [hin] an evaluation in FY 2002
whi ch resulted in denial of pronotion recommendati on and deni al of
bonuses in FY 2003 and FY 2004, and how simlarly situated co-
wor kers were evaluated.” J.A 98-99.

On April 21, 2004, the district court deni ed Webster’s request
to conduct discovery and granted summary judgnent to NIMA. The
district court ruled that Wbster’'s Rule 56(f) request was
deficient because it was |abeled a “certification” instead of an
“affidavit,” was based upon Webster’s “know edge, information, and
belief,” instead of his “personal know edge,” and |acked the
requi site specificity regarding the discovery sought. Wth regard
to the nerits, the district court ruled that the breach of
settlenment claimfail ed because Wbster sought to i ncl ude terns not
included in the executed contract, and that the Title VII clains
fail ed because he had not identified any adverse enpl oynent action
that had been taken against him The district court also ruled
that Webster had failed to exhaust his claimthat the reassignnment

fromnight shift to day shift was the result of retaliation.



.
We review the district court’s grant of summary judgnent de

novo, see H ggins v. E.I. DuPont de Nemours & Co., 863 F.2d 1162,

1167 (4th Cir. 1988), construing the evidence in the |ight nost
favorable to the nonnoving party and drawing all reasonable

inferences in his favor, see Anderson v. Liberty Lobby, Inc., 477

U S 242, 255 (1986). The standard for granting sunmary j udgnment
is well-settled. Sunmary judgnent should be granted only “if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law.” Fed. R Cv. P.

56(c); see Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

“The party seeking summary judgnment has the initial burden to show
absence of evidence to support the nonnoving party’s case.” Nguyen

V. CNA Corp., 44 F.3d 234, 237 (4th Gr. 1995) (internal quotation

marks omtted). Once he has done so, the nonnoving party “may not
rest upon the nmere all egations or denials,” id. (internal quotation
marks omtted), but nust “go beyond the pleadings and, by his own
affidavits, or by the *depositions, answers to i nterrogatories, and
adm ssions on file,” designate ‘specific facts showing that there
is a genuine issue for trial.” Celotex, 477 U S. at 324.

As a general rule, however, summary judgnent s not

appropriate prior to the conpletion of discovery. See id. at 322

10



(“[T] he plain | anguage of Rule 56(c) nmandates the entry of summary

judgment, after adequate tine for discovery and upon notion,

agai nst a party who fails to make a showi ng sufficient to establish
t he exi stence of an el enent essential to that party s case, and on
whi ch that party will bear the burden of proof at trial.” (enphasis
added)) . Rule 56(f) provides the district court wth the
di scretionary authority, in appropriate cases, to deny a premature
nmotion for summary judgnment where the nonnoving party denonstrates
t hat he has not had adequate tinme for di scovery or needs additional
time to conplete it. See Fed. R Civ. P. 56(f) (“Should it appear
fromthe affidavits of a party opposing the notion that the party
cannot for reasons stated present by affidavit facts essential to
justify the party’'s opposition, the court nay refuse the
application for judgnent or nmy order a continuance to perm:t
affidavits to be obtained or depositions to be taken or discovery

to be had or may make such other order as is just”); see also

Celotex, 477 U.S. at 326. Thus, “the non-noving party’ s duty to
respond specifically to a summary judgnent notion is expressly
qualified by Rule 56(f)’s requirenent that summary judgnment be
refused where the non-noving party has not had the opportunity to
‘discover information that is essential to his opposition.”” Strag

v. Board of Trustees, 55 F.3d 943, 953 (4th G r. 1995) (quoting

Nguyen, 44 F.3d at 242); see also Anderson, 477 U S at 250 n.5

(noting that Rule 56(e) requirenent that the nonnoving party cone

11



forth with specific facts denonstrating a genuine issue for trial
“is qualified by Rule 56(f)’s provision that sunmary judgnment be
refused where the nonnoving party has not had the opportunity to
di scover information that is essential to his opposition”);
Celotex, 477 U.S. at 326 (“Any potential problemw th [a] premature
[ summary judgnent notion] can be adequately dealt with under Rule
56(f), which allows a sunmary judgnent notion to be denied, or the
hearing on the notion to be continued, if the nonnoving party has
not had an opportunity to mnake full discovery.” (footnote
omtted)).

We reviewa district court’s denial of a Rule 56(f) notion for

an abuse of discretion. See Nguyen, 44 F.3d at 242. However ,

“[t]he denial of a Rule 56(f) notion for extension should be
affirmed where the additional evidence sought for discovery would
not have by itself created a genuine issue of nmaterial fact

sufficient to defeat summary judgnent.” Strag, 55 F. 3d at 954; see

al so Anderson, 477 U S. at 248 (“Only disputes over facts that
m ght affect the outcone of the suit under the governing law w ||
properly preclude the entry of summary judgment. Factual disputes

that are irrelevant or unnecessary will not be counted.”).

12



[T,

Wth these standards in mnd, we begin with Wbster’'s
contention that the district court erred in granting sumrary
j udgnment on his breach of settlenment claimand erred in refusing to
allow himto conduct discovery into the terns of the settlenent.

Settl ement agreenents are contracts and are t herefore governed

by general principles of contract law. See Byrumv. Bear Inv. Co.,

936 F.2d 173, 175 (4th Cr. 1991). “[When a witten contract is
cl ear and unanbi guous, it is the duty of the court, not the jury,

to determine its neaning.” Nehi Bottling Co. v. Al-Anerican

Bottling Corp., 8 F.3d 157, 161 (4th Cr. 1993). The parties

intent may be “di scerned fromthe four corners of the contract.”

United States v. Liranzo, 944 F.2d 73, 77 (2d Cr. 1991).

In the instant case, the terns of the settlenment agreenent are
quite specific. N MA agreed to (1) pronote Webster to Pay Band |V,
retroactive to Septenber 6, 1999; (2) pay Wbster’s attorneys’ fees
and costs directly to counsel within 30 days; (3) pay Wbster
$10, 000 for conpensatory damages and $770 for out - of - pocket nedi cal
expenses; and (4) restore 40 hours of sick |eave and 40 hours of
annual leave to him Webster agreed to relinquish all pending
adm ni strative conplaints, waived the right to assert these clains
in court, and agreed that there were “no other terns, obligations
or conditions of this agreenent for either party to this agreenent,

except those expressly stated herein.” J.A 135.

13



Wth the exception of Webster’s claimthat N MA breached the
provision that his attorneys’ fees be tinely paid, however,
Webster’s claimis not that NI MA breached the terns set forth in
the witten settlenent agreenent, but rather that N MA breached
terms that the parties failed to include in the witten settl enent
agreenent . These additional ternms find their origin in the
unilateral e-mail sent by Wbster’'s counsel to NI MA s counsel
during the course of the settlenent negotiations, prior to
execution of the witten settlenment document.

Webster argues that N MA acknow edged receipt of the
settlenment e-mail from Wbster’s attorney and, thereby, agreed to
its ternms as well. N M\ on the other hand, denies that it ever
agreed to these terns and asserts that this was comunicated to
Webster’s counsel via a telephone call placed after the e-nail
nmessage. From this alleged factual dispute, Whbster asserts an
entitlement to discovery regarding the “actual” terns of the
settl enment agreenent, specifically the right to depose R ckert and
Sut kowsky to denonstrate “that the Agency agreed to terns other
than those set forth in the settlenent agreenent.” J.A 98.

W are unpersuaded. The witten contract is clear and
unanbi guous, does not include the terns from the e-mail nessage
t hat Webster seeks to enforce, and cannot be varied by extrinsic
evi dence. W al so agree that Webster failed to denonstrate a need

for further discovery onthis claim The information Wbster seeks

14



to establish via the requested depositions is not relevant or
necessary to the resolution of his breach of contract claim and
woul d not create a genuine i ssue of material fact. Accordingly, we
affirmthe district court’s grant of summary judgnment to N MA on

Webster’s breach of contract claim!?

V.

We turn now to Webster’s claimthat the changes in his work
role, his lowered performance ratings, his failure to receive
pronoti on recomendati ons and bonuses, and his transfer fromthe
ni ght shift to the day shift were the result of race discrimnation
and retaliation for his prior EEO activity, as well as his claim
that the district court erred in refusing to allow him an

opportunity to explore these clains through discovery.

"Webster’s claimthat NIMAfailed to tinmely pay his attorneys’
fees is undisputed. The parties agree that the check was
i nadvertently sent to Wbster instead of his attorney and,
therefore, not made within 30 days. N MA issued a second check to
Webster’s attorney in March 2002 and, thereafter, Webster returned

the noney he had erroneously received the previous Novenber. It
was al so undi sput ed that Webster suffered no damage as a result of
the late paynent to counsel. Thus, the district court correctly

observed that NNMA's failure to pay the attorneys’ feesinatinely
manner was not a substantial or material breach of the settlenent
agreenent and that, even if it were, NIMA was entitled to sunmary
j udgnment because Webster suffered no damages.

15



A.
Webster seeks to establish his clains of race discrimnation

under the burden-shifting schenme of McDonnell Douglas Corporation

v. Geen, 411 U S. 792 (1973). Under this framework, Webster nust
first establish a prima facie case of discrimnation, i.e., that
(1) he “is a nmenber of a protected class”; (2) that he “suffered
adverse enpl oynent action”; (3) that he “was performng [his] job
duties at a level that net [his] enployer’s | egitinate expectations
at the tinme of the adverse enpl oynent action”; and (4) the adverse
enpl oynment acti on occurred under circunstances rai sing an inference

of unlawful discrimnation. Hll v. Lockheed Martin Logistics

Mint., Inc., 354 F.3d 277, 285 (4th Cr. 2004) (en banc). | f

established, the burden then shifts to the defendant to cone
forward with a legitinmate, nondiscrimnatory reason for the
chal I enged enpl oynment decision. See id. |If the defendant neets
this burden, the onus returns to Wbster to denonstrate that the
reason is pretextual and that discrimnation was the notivating
force behind the decision. See id.

Webster’s retaliation claimal so proceeds under the MDonnel

Dougl as framewor K. See Karpel v. Inova Health Sys. Servs., 134

F.3d 1222, 1228 (4th Cr. 1998). To establish a prima facie case
of retaliation, a plaintiff nust denonstrate that he “engaged in a
protected activity,” that his enployer “took an adverse enpl oynent

action against [him,” and that “a causal connection existed

16



between the protected activity and the asserted adverse action.”

Thonpson v. Potonmac Elec. Power Co., 312 F.3d 645, 650 (4th Gir.

2002) (internal quotation marks omtted).
Here, the district court granted sunmary judgnment because
Webster failed to establish any adverse enploynent action. See

Janmes v. Booz-Allen & Hamilton, Inc., 368 F.3d 371, 375 (4th G

2004) (noting that “[r]egardless of the route a plaintiff follows
in proving a Title VII action, the existence of sone adverse
enpl oynent action is required”) (internal citation and footnote
omtted). And, the district court concluded that Webster failed to
specify sufficiently the need for further discovery on these
i ssues. For the following reasons, we hold that, wth the
exception of Webster’s claimarising from his transfer from the
night shift to the day shift, the district court prematurely

granted sunmary judgnent to NI MA on Webster’s Title VII clains.

B
“An adverse enploynent action is a discrimnatory act which
adversely affects the terns, conditions, or benefits of the
plaintiff’s enploynent. Conduct short of wultimte enploynment
deci sions can constitute adverse enpl oynent action.” [d. at 375-76
(internal citation, footnote, and quotation marks omtted). “A

tangi bl e enploynment action constitutes a significant change in

enpl oynment status, such as hiring, firing, failing to pronote

17



reassignment with significantly different responsibilities, or a

deci sion causing a significant change in benefits.” Burlington

Indus., Inc. v. Ellerth, 524 U. S. 742, 761 (1998) (enphasi s added).

Thus, a reassignnent can “formthe basis of a valid Title VII
claimif the plaintiff can show that the reassignnent had sone

significant detrinmental effect.” Boone v. Goldin, 178 F.3d 253,

256 (4th Gr. 1999). However, a nere change in an enpl oyee’ s job

assignment, even if “less appealing to the enpl oyee, . . . does not
constitute adverse enploynent action.” Booz-Allen, 368 F.3d at
376. “Absent any decrease in conpensation, job title, |evel of

responsibility, or opportunity for pronotion, reassi gnnent to a new
position conmmensurate with one’s salary |evel does not constitute
an adverse enpl oynent action even if the new job does cause sone
nodest stress not present in the old position.” 1d. (interna
guotation marks and alteration omtted).

As an initial prem se, we note that Whbster has been afforded
no opportunity to conduct discovery into his clains of
discrimnation and retaliation. The district court granted sunmary
j udgnent not because Webster had no evidence of discrimnatory or
retaliatory notives, but because he had failed to al |l ege an adverse
enpl oynent action as a matter of |aw We di sagree. In his
conplaint and affidavit filed in opposition to the notion to
di sm ss and for sunmary j udgnent, Webster asserts that N MA changed

his job fromcartographer to geospatial anal yst, even t hough he did

18



not have the skills to perform in this new position, that he
thereafter received | ower evaluation ratings fromhis supervisor (a
fact that does not appear to be disputed by N MA) and that,
al though his evaluations were terned “excellent,” his nunerica
score was insufficient to qualify himfor the yearly bonuses and
pronoti on recommendati ons that he had previously enjoyed. Thi s
reassignment and its acconpanying financial inpact took place
shortly after Wbster filed EEO conplaints alleging race
discrimnation and retaliation. He further asserts that simlarly
situated enpl oyees were not reclassified and continued to advance
in their careers.

Under the circunstances, Wbster has alleged adverse
enpl oynent actions sufficient to at | east pursue di scovery into his
claims. As noted above, a reassignnent can “formthe basis of a
valid Title VIl «claim if the plaintiff can show that the
reassi gnnment had sone significant detrinmental effect,” such as a
“decrease in conpensation, job title, level of responsibility, or

opportunity for pronotion.” Boone 178 F.3d at 256-57; see al so Von

Qunton v. Maryl and, 243 F.3d 858, 867 (4th Cr. 2001) (noting that

“downgrade of a performance evaluation could effect a term
condition, or benefit of enploynent”). Webster has alleged and
presented at | east sonme evidence that the changes in his job and

eval uations that occurred in 2002 had a significant detrinenta

19



ef fect upon hi mbecause they resulted in his not being recommended
for pronotions and his being denied bonuses.

Nl MA contends that Wbster’s job changes were the result of
internal reorganization and that he was not recomended for a
pronoti on and deni ed bonuses because he was not an exceptiona
enpl oyee. That may be, but Wbster has had no opportunity to
conduct discovery on his clains, which could very well matter. For
exanpl e, Webster argues that he cannot respond to NIMA' s position
that the bonus was discretionary and that it was deni ed based upon
his job performance, as Wbst er has been unabl e to obtain di scovery
concerning the bonus policy, the reasons underlying the denial of
the benefits to him or the manner in which simlarly-situated
enpl oyees were treated inthis regard. Simlarly, N MA argues that
it was entitled to summary judgnent because Webster was required to
point to soneone who was simlarly situated, outside his protected
cl ass, and who was recommended for a pronotion. N MA gl osses over
the fact, however, that this is precisely the allegation that
Webst er seeks to establish through di scovery.

For simlar reasons, we are unpersuaded by NIMA's cl ai mthat
Webster’s Rule 56(f) affidavit was deficient. Webster filed
affidavits setting forth the facts upon which he held persona
knowl edge and filed a certification stating that he needed
addi tional discovery of NI MA personnel to corroborate his clains of

discrimnation and retaliation. Gven the |ack of any discovery

20



and the lack of any neaningful opportunity on Wbster’s part to
conduct discovery, we are satisfied that Wbster’'s Rule 56(f)
certification,? along wth his Rule 56(e) affidavit, were
sufficient to alert the court of the need for sone discovery. Cf.
Nguyen, 44 F.3d at 242 (affirm ng denial of discovery pursuant to
Rul e 56(f) where plaintiff failed to file any affidavit); Strag, 55
F.3d at 953 (finding affidavit, filed after discovery had been
conducted, was insufficient because it made only vague assertions
as to the additional discovery sought). In sum although we
express no opinion as tothe ultimate nerit of Webster’s clains (or
whet her they mght ultimtely survive summary judgnent), we hold
that the district court prematurely di sm ssed Wbster’ s cl ai ns t hat
his reassignnment, |owered evaluations, and denials of pronotion
recommendat i ons and bonuses that resulted, were adverse enpl oynent
actions notivated by discrimnatory and retaliatory aninus.

Accordingly, we remand the case for further discovery.

’See 28 U.S.C. A 8§ 1746 (West 1994) (“Werever, under any |aw
of the United States or under any rule, regulation, order, or
requi renment nmade pursuant to law, any matter is required or
permtted to be supported, evidenced, established, or proved by the
sworn declaration, verification, certificate, statenent, oath, or
affidavit, in witing of the person nmaking the sane . . ., such
matter may, with like force and effect, be supported, evidenced,
establ i shed, or proved by the unsworn declaration, certificate,

verification, or statenent, in witing of such person which is
subscri bed by him as true under penalty of perjury, and dated, in
substantially the followng form . . . (2) If executed within the

United States, its territories, possessions, or commonweal ths: *“I
declare (or certify, verify, or state) under penalty of perjury
that the foregoing is true and correct. . . .7).
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C.

W affirm however, the district court’s grant of summary
judgnment to NI MA on Webster’s claimis that his transfer fromthe
night shift, which paid better, to the day shift was retaliatory.
Al t hough we conclude that the district court erred in ruling that
Webst er was required to exhaust his adm nistrative renedi es before
anmending his federal conplaint to include this additional
retaliation claim?® we affirmthe district court’s grant of sunmary
judgnent as to the nerits of the claim

Viewng the facts in the light nost favorable to Wbster,
Webst er cannot denonstrate a viable claimthat the shift change was
made with a retaliatory notive. Webster and seventeen other
enpl oyees were notified that their night shift was being elimnated
due to a decreased workl oad, but were also invited to informthe
enployer if the transfer to the day shift would create a hardship
upon any of themin terns of child care and the |ike. Wbster “did
not object to the day shift change because his supervisor nade it
clear that if he was going to advance, that he needed to accept

this change from a night shift to a day shift.” J. A 521.

3See Nealon v. Stone, 958 F.2d 584, 590 (4th Cr. 1992)
(holding that “a separate admnistrative charge is not [a]
prerequisite to a suit conplaining about retaliation for filing the
first charge” (internal quotation marks omitted)); King v. Seaboard
Coast Line RR Co., 538 F.2d 581, 583 (4th Cr. 1976) (noting that
the scope of a Title VII suit is |imted to those discrimnation
clainms stated in the initial EEO charge, clains reasonably rel ated
to the original conplaint, and clains devel oped by reasonable
i nvestigation of the original conplaint).
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Accordingly, even if Webster coul d denonstrate that the | oss of his
night shift differential occurred and that it was an adverse
enpl oynent action, he cannot denonstrate that he was singled out
and transferred to the day shift inretaliation for his engaging in
protected activities. W therefore affirm the district court’s

grant of summary judgnent as to this claim

V.
For the foregoing reasons, the decision of the district court
granting summary judgnment to NIMA is hereby affirmed in part

reversed in part, and remanded for further proceedi ngs.

AFFI RVED | N PART, REVERSED
| N PART, AND REMANDED
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GREGCRY, Circuit Judge, concurring in part and dissenting in part:

| respectfully dissent fromthe ngjority’ s conclusion that the
district court properly granted NIMA's notion for sunmmary judgnent
on Webster’s breach of contract claimregarding his pronotion to
Pay Band IV and his retaliation claim regarding his |ateral
transfer, as set forth in Sections Ill and IV.C, respectively. 1In
my view, discovery into both of those matters was necessary prior
to entering sumary judgnment against Webster. | concur with the

majority’s opinion in all other respects.

l.

The majority asserts that the terns of the settlenent
agreenent between Webster and NI MA were “quite specific,” “clear,”
and “unanbi guous.” Op. at 12, 13. The nmgjority thus concl udes
that the di scovery Webster requested regardi ng his pronotion to Pay
Band |V was neither rel evant nor necessary to resolving his breach
of contract claim Op. at 13. However, | find that discovery was
warranted to clarify the meaning of the term*®“Pay Band 4” prior to
entering summary judgnent on this claim

W generally apply comercial contract principles to

gover nnment contract clains. United Kingdom Mnistry of Def. wv.

Trinble Navigation Ltd., 422 F.3d 165, 172 (4th Cr. 2005) (citing

Franconia Assocs. Vv. United States, 536 U S. 129, 141 (2002)

United States v. Bankers Ins. Co., 245 F.3d 315, 321 (4th Crr.
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2001)). For instance, “[i]f the terns of the contract are clear
and unanbi guous, then we nust afford those terns their plain and
ordi nary neaning; however, if the terns are vague or anbi guous,
then we may consider extrinsic evidence to interpret those

provi sions.” Providence Square Assocs., LLCv. GD.F., Inc., 211

F.3d 846, 850 (4th Cr. 2000) (internal citations omtted). A
contract is anmbiguous where it is capable “of admtting of two or
nore meani ngs, of being understood in nore than one way, or of

referring to two or nore things at the sanme tine.” Nehi Bottling

Co. v. All-Anerican Bottling Corp., 8 F.3d 157, 161 (4th Gr. 1993)

(internal quotations and citations omtted).

The settlenent agreenent states that “[t]he agency wll
pronote the conplainant to Pay Band 4, retroactive to 6 Septenber
1999 within 30 days of the date that all parties have signed this
agreenent.” J.A 134. However, the term“Pay Band 4” is anbi guous
since it potentially refers to nore than one GS-1evel and several
steps to which Webster could have been pronoted. Al t hough the
record is unclear as to the precise scope of Pay Band |V, Wbster’s
supervisor testified that Pay Band |V was approximtely the

equi val ent of GS-13. J. A 309.! Wbster has asserted that N MA

!According to the 1999 pay table issued by the United States
O fice of Personnel Managenment (“OPM), GS-13, Step 1 establishes
an annual base conpensation of $53,793, while GS-13, Step 10
establishes an annual base conpensation of $69, 930. See
http://ww. opm gov/ oca/ 99TABLES/ GSannual / f sc/ 99GSf . ht m (I ast
visited Nov. 14, 2005). GS-14, Step 1 sets forth an annual base
conpensation of $63,567, while GS-14, Step 10 sets forth an annual
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pronmoted himto G513, Step 2, which is within Pay Band IV, instead
of promoting himto GS-13, Step 5, which could also be within Pay
Band | V. J.A 140.2 Moreover, the settlenent agreenment on its
face provides no clarification into the precise nature of Webster’s
pronoti on. Contrary to what the mmjority suggests, Wbster’'s
breach of contract claimregarding his pronotion therefore rests
entirely on the anbiguity of the term “Pay Band 4,” as it is
enployed in the settlenent agreenent, as opposed to terns
uni ncorporated into the agreenent.

| find that discovery regarding the intent of the parties was
necessary with respect to the term*“Pay Band 4” prior to entering
sumary judgnment on Webster’s breach of contract claim Yet the
district court denied Wbster’'s Rule 56(f) notion to conduct
deposi tions of NI MA counsel Jack Ri ckert and EEO Conpl ai nt s Manager

John Sut kowsky regardi ng the precise GS-1 evel and step contenpl at ed

base conpensation of $82,638. |1d. The official N MA web site does
not provide information regarding Pay Band [V, as it was
established in 1999, but states that, as of January 9, 2005, Pay
Band | V enconpasses an annual base conpensation range of $64,478 to
$104,133 and is the equivalent of GS-13 through GS-14.
http://ww. nga. m |/ portal/site/ ngaOl/i ndex.jsp?epi-cont ent =GENER
C&i t em D=85286150617abf 00VgnVCMser ver 3c02010aRCRD&beanl D=16296300
80&view D=Article (last visited Nov. 14, 2005).

2According to the 1999 OPM pay table, GS-13, Step 5 yields an
annual base conpensation of $60, 965, while GS-13, Step 2 yields an
annual base conmpensation of $55,586. J.A 146.

To the extent that Wbster further asserts that the parties
had agreed to pronote hi mretroactively to GS-14, Step 1 fromMarch
2000, however, this second pronotion is not incorporated into the
settlement agreenment and is therefore barred on the face of the
agr eenent .
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for his pronotion. J.A 98, 536-37. Accordingly, I conclude that
the district court abused its discretion in denying Wbster’s
notion for discovery regarding his pronotion, and erred in granting

sunmary judgnment on this claim See Nguyen v. CNA Corp., 44 F.3d

234, 242 (4th Cr. 1995); Harrods Ltd. v. Sixty Internet Domain

Nanes, 302 F.3d 214, 245 (4th Cr. 2002).

.

The majority further acknowl edges that Webster’s transfer and
attendant |1 oss of night pay differential could be considered an
adverse enploynment action for the purposes of his retaliation
claim Op. at 21. The mgjority neverthel ess concludes that, even
if the transfer constituted an adverse enpl oynent action, Wbster
“cannot denonstrate that he was singled out and transferred to the
day shift inretaliation for his engaging in protected activities.”
Id. In so doing, the nmpjority relies on Whbster’s counsel’s
representation at oral argunent on the notion for sunmary judgnent
that Webster “did not object to the day shift change because his
supervisor nmade it clear that if he was going to advance, that he
needed to accept this change fromthe night shift to a day shift.”
J. A 521.

The majority thus suggests that Wbster hinself viewed the
transfer as a positive change, to the extent that he cannot show

pretext. However, the record reflects that when Wbster’s first-
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I ine supervisor, David Bialek, directly asked hi m whether he had
any concerns regarding the transfer, Wbster “gave ne the
inpression that he felt it was mandatory and that he had no
choice.” J.A 232. Construed fairly, Wbster’s failure to object
to the transfer reveals his sense of futility regarding the
situation, rather than any perceived concurrence wth his
enployer’s view that the transfer would enhance his pronotion
opportunities.

Even assumng that Wbster could increase his pronotion
opportunities by heightened visibility on the day shift, Wbster
never had the opportunity to denonstrate that this reason was not
the true reason for his transfer, but was nerely a pretext for
retaliation. By ending the analysis with NIMA's proffered reason,

the majority skips the third step of the McDonnell Dougl as burden-

shifting framework, which affords Wbster the opportunity to show
pretext or other evidence probative of retaliation. McDonnel

Dougl as Corp. v. Green, 411 U.S. 792, 804 (1973) (noting that after

t he enpl oyer presents its nondi scrimnatory reason for the adverse
enpl oynent action, the plaintiff “nust . . . be afforded a fair
opportunity to show that [the enpl oyer’s] stated reason . . . was

in fact pretext”); see also Sutera v. Schering Corp., 73 F.3d 13,

18 (2d GCir. 1995 (sunmary judgnent inappropriate where the
plaintiff, who admtted that he engaged in forgery, never had the

opportunity to denonstrate that his “forgery of physicians’
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signatures was not the true reason he was discharged, but was
nmerely a pretext and that his discharge was notivated by

discrimnation”); Paquin v. Fed. Nat’'| Mrtgage Ass’n, 119 F. 3d 23,

28 (D.C. GCir. 1997); Kachmar v. SunGard Data Sys. Inc., 109 F.3d

173, 183 (3d Gr. 1997).

Significantly, information regarding the circunstances of
Webster’s transfer was exclusively in the hands of his enployer.
Yet NIMA noved for summary judgnent prior to the taking of any
di scovery, thereby precluding Wbster from opposing the notion in

a neani ngful way. See Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 250 n.5 (1986) (summary judgnent inappropriate where “the
nonnovi ng party has not had the opportunity to di scover information
that is essential to his opposition”); Harrods, 302 F.3d at 246-47
(““[SJufficient time for discovery is considered especially
i nportant when the rel evant facts are exclusively in the control of

t he opposing party.’”) (quoting 10B Charles Alan Wight, Arthur R

MIller & Mary Kay Kane, Federal Practice & Procedure § 2741, at 419
(3d ed. 1998)). Accordingly, | conclude that the district court
abused its discretion in denying Wbster’'s notion for discovery
regarding his transfer pursuant to Rule 56(f) of the Federal Rules
of Gvil Procedure, and erred in granting sumrary judgnment on this

claimat that juncture. See Nguyen, 44 F.3d at 242; Harrods, 302

F.3d at 245.
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