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PER CURI AM

In this diversity action involving the proper interpretation
of certain autonobile liability insurance policies under North
Carolina | aw, Defendant-Appellant, Jan H Terry (“Terry”), appeals
the district court’s July 19, 2004 order denying Terry’ s sumrary
judgnment notion and granting summary judgnment to Plaintiff-
Appel | ee, Sel ective Insurance Conpany  of South Carolina
(“Sel ective”). Because the district court properly held that the
policies at issue do not obligate Sel ective to provi de coverage, we

affirmthe district court order.

l.

The follow ng undisputed facts are taken from the district
court opinion. In 1999, Terry suffered serious injuries as a
result of a collision with a 1995 Toyota Corolla (“Corolla”)
operated by Jason Davidson. Jason Davidson is married to Amanda
Davi dson, whose grandfather, Janmes Patterson, owns and operates
Pat t er son Pavi ng.

At the tinme of the accident, the Corolla’ s certificate of
title listed Amanda Davidson as the Corolla s owner. Selective,
however, had listed the Corolla as a covered autonobile under
certain provisions in a package of insurance products that
Sel ective provided to Patterson Paving. Rel evant to this case,

Selective issued a policy that provided comrercial autonobile



l[iability coverage up to a limt of $1,000,000 (the “Business Auto
Policy”) and a policy that provided excess conmmerci al autonobile
l[iability coverage (the “Unbrella Policy”). The Unbrella Policy is
a “following fornf policy that wutilizes and incorporates the
provi sions of the Business Auto Policy relevant to this appeal.
Jason Davidson is not a naned insured on the Business Auto
Policy. The Business Auto Policy, however, provides coverage for
accidents caused by “[alnyone . . . while using with [Patterson
Paving’s] permission a covered ‘auto’ [that Patterson Paving]
own[s].” JA 228. The Business Auto Policy does not provide a
definition of ownership. The Declarations section of the Business
Auto Policy, however, contains a section entitled “Item Three--
Schedul e of Covered Autos You Om.” This section refers to a
schedul e of autos which contains the Corolla. The parties agree
that the Corolla should not have been on the schedule of *“owned
autos” that the Business Auto Policy referenced and that its
inclusion on the list of “Covered Autos You Om” was a m stake.?!
After the accident between Terry and Jason Davidson, Terry

brought suit in North Carolina state court agai nst Jason and Amanda

!North Carolina regulations forbid the inclusion of privately
owned aut onobiles in comercial fleet policies such as the Busi ness
Auto Policy. See 11 NC A C § 10.0305. It is undisputed that the
Corolla’s inclusion on the Business Auto Policy was not the result
of fraud or bad faith.



Davi dson for personal injuries sustained.? |n response, Selective
filed this action for declaratory relief pursuant to 28 U S. C
8§ 2201 to determne whether Selective is obligated, under the
i nsurance polices discussed above, to provide the Davidsons with
liability coverage for damages that they mght owe to Terry as a
result of the alleged accident.

Because the relevant facts are undi sputed, the parties filed
cross-nmotions for summary judgnent. The district court denied
Terry’s notion for summary j udgnent and granted Sel ective’s noti on,
hol di ng that the Davidsons are not entitled to liability coverage
under either the Business Auto Policy or the Unrbrella Policy.?

Terry tinely appeal s.

.

A
W agree with the parties that the federal courts can properly
exercise diversity jurisdiction over this matter pursuant to the

Decl aratory Judgnment Act. See 28 U.S. C. 8§ 1332, 2201. W review

’Patt er son Pavi ng was a defendant in the state court suit, but
Terry di sm ssed Patterson Paving fromthat suit w thout prejudice.

3The district court did hold, and the parties do not dispute,
that Selective is obligated to provide a mninmm anmount of
i nsurance coverage as nandated by the North Carolina Mtor Vehicle
Safety and Financial Responsibility Act of 1953, N.C. Gen. Stat.
8§ 20-279.1 et seq.. Because the parties do not raise the issue,
t hi s opi ni on does not address any of the requirenents placed on the
parties by the Financial Responsibility Act.
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the district court’s grant of summary judgnent de novo, applying

the same legal standards as the district court. Gal | agher v.

Reliance Std. Life Ins. Co., 305 F.3d 264, 268 (4th Cr. 2002).

Specifically, sumrary judgnent is proper only when, view ng the
facts in the light nost favorable to the non-noving party, the
nmoving party is entitled to judgnent as a natter of law. Blair v.

Def ender Servs., 386 F.3d 623, 625 (4th Gr. 2004).

A federal district court sitting in diversity applies the
choice of law rules of the state in which it sits--in this case,

North Caroli na. Burris Chem v. USX Corp., 10 F.3d 243, 245 n.7

(4th Gir. 1993);: Erie RR Co. v. Tonpkins, 304 U.S. 64 (1938). W

agree with the district court that, under North Carolina choice of
law rules, North Carolina contract |law applies to interpret the

i nsurance policies at issue.

B
The resolution of this case turns on the narrow | egal issue of
whet her Patterson Paving “owned” the Corolla at the tinme of the
acci dent for purposes of the Business Auto Policy.* |f Patterson
Pavi ng owned the Corolla, then the Business Auto Policy obligates

Selective to provide liability coverage for the all eged accident.

“The Unbrella Policy incorporates the rel evant sections of the
Busi ness Auto Policy. |If Patterson Paving owned the Corolla for
pur poses of the Business Auto Policy, then it owned the Corolla for
pur poses of the Unbrella Policy.



| f, however, Patterson Paving did not own the Corolla, then the
Business Auto Policy does not obligate Selective to provide
liability coverage.

Under North Carolina law, the neaning of |anguage in an

i nsurance contract is a matter of law Guyther v. Nati onwi de Muit.

Fire Ins. Co., 428 S.E.2d 238, 241 (N.C. Ct. App. 1993) (citing

VWachovi a Bank & Trust Co. v. Westchester Fire Ins. Co., 172 S.E. 2d

518, 522 (N.C. 1970). *“When a statute is applicable to the terns
of a policy of insurance, the provisions of that statute becone
part of the terns of the policy to the sanme extent as if they were

witten in it.” Am Tours, Inc. v. Liberty Miut. Ins. Co., 338

S.E.2d 92, 95 (N C 1986). North Carolina statutes, wth
exceptions not applicable here, define an “owner” as the person who
holds legal title to a vehicle. N C Gen. Stat. 8§ 20-4.01(26).°
The undisputed facts in this case indicate that Amanda Davi dson,
not Patterson Paving, held title tothe Corolla at the tinme of the
accident. Patterson Paving, therefore, did not “own” the Corolla

for purposes of North Carolina | aw.

*Terry argues that this statutory definition of ownership
should be limted to the Financial Responsibility Act. The
definition, however, applies by its express terns not just to the
Act, but “throughout Chapter 20" of the North Carolina Ceneral
Statutes--the chapter involving notor vehicles. N.C. Gen. Stat.
8§ 20-4.01 (enphasis added). Terry cites no case in which North

Carolina courts have construed the definition of “owner” in an
autonotive liability policy without reference to the statutory
definition. Accordingly, we apply the statutory definition of

ownership to this case, as we have every reason to believe that the
North Carolina Suprene Court woul d.
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In response to this plain statutory definition of ownership,
Terry argues that Section Il of the Business Auto Policy, by
referencing the Corolla as “a covered auto you own,” creates an
anbiguity concerning the Corolla s ownership which we nust resol ve
in Terry's favor, notw thstanding the statutory provisions to the

contrary. See Wachovia Bank & Trust Co. 172 S. E 2d at 522. W

cannot, however, accept that an insurance contract contains an
anbiguity sinply because the parties disagree over the nmeaning of
contract | anguage. “No anmbiguity . . . exists unless, in the
opinion of the court, the |anguage of the policy is fairly and
reasonably susceptible to either of the constructions for which the
parties contend.” 1d.

The district court carefully considered Terry’'s argunents
concerning the nmeaning of “own” in the Business Auto Policy and

concluded that the policy | anguage did not create coverage:
The context in which the term "own" and the phrase "a
covered 'auto' you own" appear within Section Il of the
Busi ness Auto Coverage Form and Item Three of the
Busi ness Aut onobi | e Cover age Decl arati on nei t her requires
nor permts the application of any definition other than
the statutory definition of the term "owner," as that
termand its cognates are used throughout the Business
Auto Policy. Although Defendant Terry contends that Item
Three of the Business Autonobile Coverage Declaration
defines the 1995 Toyota Corolla as "a covered 'auto' you
own" for purposes of Iliability coverage under the
Busi ness Auto Policy, the express | anguage of Item Three
does not contain a clear definition of any terns used in
the Business Auto Policy and does not resenble an
insuring agreenent between Selective |nsurance and
Patterson Paving. Moreover, |Item Three does not contain
a specific list of autonobiles identified as covered
autos that Patterson Paving owned for purposes of
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l[iability coverage under the Business Auto Policy and
does not explicitly define the 1995 Toyota Corolla as "a
covered 'auto' you own" for purposes of liability
coverage under the Business Auto Policy. Item Three of
t he Business Autonobile Coverage Declaration contains
nerely a general reference to the Auto Schedul e and does
not provide a precise definition of the term”own" or the
phrase "a covered 'auto' you own" that would otherw se
repl ace the statutory definition of the term"owner," as
that term and its cognates are used throughout the
Busi ness Auto Poli cy.

JA 387-88. W agree with the reasoning of the district court and
affirmthe conclusion that the plain policy |anguage sinply does

not indicate that Patterson Paving owned the Corolla.® Therefore,

°Even if the policy | anguage clearly indicated that Patterson
Paving “owned” the Corolla, we question whether the resulting
i nsurance agreenent would be enforceable contract under North
Carolina |aw. North Carolina insurance regulations forbid the
i nclusion of private autos such as the Corolla frominclusion on
corporate fleet policies (with their lower rates) in order to
protect the general public fromprice discrimnation:

It is the policy of the N.C. Departnent of Insurance that
t he i nsuring of enpl oyees' autonobiles in fleet policies
of their enployer at |lower rates than those which apply
to other owners of private autonobiles is unfair
discrimnation and is not permtted, whether or not the
enpl oyees' private cars are operated part of the tine in
the interest of the enployer. This applies to all forns
of autonobile insurance. The inclusion of a privately
owned car in a fleet or group policy will be construed as
prima facie evidence of unfair discrimnation.

11 NC. A C. § 10.0305 (2005).

In other words, the public policy underlying this entire
di spute (the fact that the Corolla should have been owned by
Patterson Paving) was not designed to protect the insured or the
i nsurer, but the general insurance buying public. [If we were to
enforce the contract as Terry reads it, then we nust necessarily
hold that the parties to a private insurance contract can agree to
a course of action “not permtted” by the North Carolina Depart nment
of Insurance as “prima facie evidence of unfair discrimnation.”
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Amanda Davi dson, not Patterson Paving, owned the Corolla at the
time of the accident for purposes of the Business Auto Policy and
the Unbrella Policy.

Because Patterson Paving did not owmn the Corolla at the tine
of the accident, Selective Insurance is not obligated to provide
liability insurance for the accident to Jason and Ananda Davi dson
under either the Business Auto Policy or the Unbrella Policy. W
therefore affirmthe district court order granting sunmary judgnment
to Sel ective and denying summary judgnment to Terry.

AFFI RVED

Such a hol ding would be a bold step for a federal court sitting in
diversity. As noted above, however, we need not reach this issue
because, as the district court held, the plain |anguage of the
i nsurance contract does not provide coverage for the accident.
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