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PER CURI UM

M. Ahmet Cullu (“Cullu”) and Sun Chemi cals Trading Corp
(“Sun”) appeal the district court's order dismssing their clains
agai nst SGS Control Services (“SGS”) for breach of contract, fraud,
breach of express warranty, breach of the inplied warranties of
merchantability and fitness for a particular purpose, unfair and
deceptive trade practices, and negligent infliction of enotional
distress. For the belowstated reasons, we affirm the district
court’s Rule 12(b)(6) dismssal of the Plaintiffs conplaint

agai nst SGS.

I .

In February 1998, Sun, though its president and principa
shar ehol der Cullu, contracted with CBP Resources, Inc. (“CBP") for
the purchase of 3,500 netric tons of feed grade ‘yellow grease.’
Past ernak, Baum & Co., Inc. (“Pasternak”) brokered the purchases
bet ween Sun and CPB. During contract negotiations, Cullu inforned
CBP and Pasternak that the yellow grease was to be exported to
Turkey, and that Muslinms in Turkey were prohibited under the Sharia
from consum ng pork and pork-derived products. To this end, the
purchase order contracts specified that the yell ow grease coul d not
contain any | ard.

CBP i ndependently retained SGS to test the yell ow grease for

the presence of lard. SGS tested the yell ow grease, and provi ded



thereafter its “No Lard” certification stating the yell ow grease
“tested negative for the presence of lard.” CBP issued notarized
affidavits informng Sun that “the feed fat blend ... does not
contain any lard, pork, or pig derived fat.”

After the yellow grease was exported to Turkey, concerns
arose that the grease was contaminated with lard. Cullu requested
that CBP and SGS provide additional assurances that the yellow
grease did not contain any |lard. SGS refused to provi de additional
assurances because no definitive test existed to conclusively
determ ne the presence of |ard.

Sun and Cullu (collectively, the “Plaintiffs”) brought suit
agai nst CBP, SGS, and Pasternak. The suit alleged clainms of breach
of contract, fraud, breach of express and inplied warranties,
unfair and deceptive trade practices, and infliction of enotional
distress. The Plaintiffs all eged damages of $10 million, and nade
a demand for treble damages “and/or punitive danages for fraud.”
By consent order and pursuant to the terns of the purchase order
contracts, Sun and Cullu, CBP, and Pasternak agreed to arbitrate
their clains. SGS declined to participate in the arbitration
Before arbitration, Pasternak settled with the Plaintiffs for
$77, 500.

A three-judge arbitration panel (the “panel”) held ei ght days
of evidentiary hearings, receiving live testinony, deposition

transcripts, affidavits, and docunentary evidence. On July 9,



2003, the panel issued a final award in favor of the Plaintiffs.
As to Sun, the panel found that it had suffered no direct damages
because it was able to sell the yellow grease for a profit.
However, the panel concluded Sun suffered incidental and
consequenti al danages as a result of CBP s breach because “it was
reasonabl y foreseeabl e t hat Sun would suffer the loss of its entire
business in the sale of poultry feed in Turkey if its product were
contam nated by pork.” Sun was awarded $300, 000 “for antici pated
|l ost profits,” which the panel trebled to $900,000 under North
Carolina s Unfair and Deceptive Trade Practices Act. The pane
al so found Sun had failed to carry its burden of proof inits fraud
claim and therefore found in favor of CBP

As to Cullu, the panel determned “the actions of CBP
constitute[d] a negligent msrepresentation” that damaged Cull u,
and it found that conduct to be “actionable under Section 552 of
t he Restatenent (Second) of Torts.” The negligent m srepresentation
arose because “CBP provi ded i naccurate i nformati on for the gui dance
of Sun and M. Cullu[,]...[it] failed to exercise reasonabl e care[,
and]...Sun and M. Cullu justifiably relied upon the information.”
As a result of CBP's “negligent conduct” the arbitrators awarded
Cul lu $150,000 for the loss in value of Sun. The panel further
awarded Cullu $2,731 for past and future nedical expenses that
“were reasonably related to the tenporary damage to M. Cullu's

reputation and the | oss of Sun, which were thensel ves proxi mately



caused by the negligent conduct of CBP.” The panel al so found that
“CBP's negligent msrepresentation al so damaged the reputation of
M. Cullu,” but that the damage was tenporary, and thus awarded
$1.00 for the “unquantifiable tenporary damage.” The panel trebl ed
the anobunt awarded to Cullu, and then reduced the award by the
$77,500 received in the Pasternak settlenent, |eaving a net award
to Cul lu of $380, 696.

The panel al so found that CBP woul d bear both the conpensati on
and expenses of the arbitrators, totaling $57,439.28, and the
adm nistrative fees and expenses of the Anerican Arbitration
Associ ation, totaling $37, 500.

As to CQullus remaining clains of fraud and negligent
infliction of enotional distress, the arbitration panel found that
Cullu had failed to carry his burden of proof, and therefore found
in favor of CBP.

After the arbitration concluded, SGS noved to dism ss Sun and
Cullu's conplaint against it pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure. SGS argued that North Carolina’s
“one-satisfaction” doctrine precluded any further recovery by Sun
or Cullu, and that the doctrine of collateral estoppel precluded
re-litigation of damages. The district court agreed with SGS. The
court dismssed the Plaintiffs’ clainms against SGS, finding

"[u] nder the detailed arbitration award [ Sun and Cul |l u] have made



a recovery for all of the injuries they assert against SGSin this

action."?

.

On appeal, Sun and Cullu contend that the district court
erred when it found that Sun and Cullu already had recovered at
arbitration for all of the injuries they asserted against SGS in
this action.

We revi ew de novo a decision of the | ower court on a notion to

di sm ss pursuant to Rule 12(b)(6). Brooks v. City of Wnston-Salem

N.C., 85 F.3d 178 (4th Cr. 1996). Dism ssal under Rule 12(b)(6)
is appropriate when, accepting as true the well-pleaded facts in
the conplaint and viewing themin the Iight nost favorable to the
plaintiffs, the court finds with certainty that a plaintiff would
not be entitled to relief under any set of facts that could be
proved in support of the claim See id.

It is well-settled that North Carolina l|aw precludes a
plaintiff fromrecovering nore than one-satisfaction for the sane
injury, caused by different parties. “Both reason and justice
decree that there should be collected no doubl e conpensation, or

even overconpensation, for any injury, however many sources of

!Because the district court dismssed the Plaintiffs’ actions
on 12(b)(6) grounds, it did not reach the nerits of Defendant’s
coll ateral estoppel argunent. Likew se, we need not and do not
reach the coll ateral estoppel issue.



conpensation there may be .... Any anount paid by anybody, whet her
they be joint tort-feasors or otherw se, for and on account of any
injury or damage, should be held for a credit on the total recovery
in any action for the sanme injury or danage.” Holland v. Southern

Public Uilities Co., Inc., 208 N.C. 289, 292, 180 S.E. 592, 593-94

(1935). See also Cheminetals Processing, Inc. v. Schrinmsher, 140

N.C. App. 135, 138, 535 S.E 2d 594 (2000)(holding that it is
wel | -settled that although a plaintiff is entitledto full recovery
for its damages, it is not entitled to a double recovery for the

sane |l oss or injury); Chisholmv. UHP Projects, Inc., 205 F. 3d 731,

738 (4th Cr. 2000)(holding the rule is an equitable doctrine that
operates to reduce a plaintiff's recovery from the non-settling
defendant to prevent the plaintiff fromrecovering twice fromthe
sanme assessnent of liability).

As did the district court, we too find the reasoning in

Chem netals persuasive. In Cheminetals, the plaintiff sued its

corporate president for breach of contract, breach of fiduciary
duty, and unfair and deceptive trade practices arising fromthe
president's schene to divert conpany assets to hinself. After
settling with the president, the corporation initiated a second
action against its board of directors and accountants on the sane
factual allegations, alleging theories of negligence, including
breach of duty of care and breach of fiduciary duty in failing to

notice the former president's unlawful acts. 1d. at 137. The North



Carolina Court of Appeals held that the plaintiff’s second action
was barred, even though the defendants conmtted separate acts of
wr ongdoi ng, because t he defendants’ actions concurrently caused t he
plaintiff to suffer the sane injuries for which it already had been
fully conpensated through the settlenent agreenent:

[ The plaintiff] has suffered but one injury in this
case--nmonetary loss due to the purported diversion of
profits and labor from [the plaintiff] by [the
plaintiff's president]. Under the facts as alleged by
[the plaintiff], all actions in the course of events
leading to financial demse of [the conpany] were
concurrent. [The plaintiff's] nonetary |oss, which was
the injury created by [the president's] schenme, is the
same injury caused by the alleged failure of the board of
directors and CPAs to notice [the president's] unlaw ul
acts. That only one injury occurred is in no way altered
by the fact that the board of directors and CPAs nay have
been guilty of separate w ongdoi ng.

Id. Thus, as the plaintiff had not denonstrated any remnaining
damages for which it had not been conpensated, the court in

Chemi netals found that the trial court properly entered summary

j udgment against the plaintiff.

Li kewi se, the Plaintiffs in the instant case have all eged
nearly identical clains against CBP, Pasternek, and SGS, seeking
recovery for losses arising fromSun's financial collapse. Wile
CBP, SGS and Pasternak may have all commtted separate acts of
wrongdoi ng, the resulting injuries suffered by Sun and Cullu, are
t he sane. Thus, we find the Plaintiffs recovered at arbitration al
t he damages to which they were entitl ed.

First, areviewof the arbitrati on panel’s deci sion shows t hat

9



the Plaintiffs were conpensated “for all of their conpensable
injuries by way of the arbitration award.” The panel determ ned
that Sun suffered no direct danages, and found that it sustained
only consequential and incidental danages. These damages were
awarded to Sun in the formof lost future profits, and were trebl ed
pursuant to North Carolina' s Unfair and Deceptive Trade Practices
Act. The panel al so awarded danages to Cullu to conpensate himfor
his personal |osses associated with Sun's financial collapse, as
well for injury to his reputation and certain nedical expenses.
These damages al so were trebl ed. The panel reduced the total award
to Cullu by the pre-arbitration settlenment wth Pasternek, and t hen
awar ded Cul lu those fees associated with the costs of arbitration.
Further, the panel held that the Plaintiffs had failed to carry
their burden of proof for their clains of fraud and enotiona
di stress, and found in favor of CBP on those clains. According to
the panel, the award was made “in full settlenment of all clains
submtted to this Panel in this arbitration proceeding.”

It is unpersuasive that the Plaintiffs sought between $9 and
$85 mllion fromthe arbitration panel, but did not recover those
sunms. As the district court correctly pointed out “[f]requently,
litigants do not receive the full damage verdict or judgnment they
seek. A ‘disappointing result does not entitle alitigant to seek
damages for the sane injuries from another defendant in the hopes

of a better recovery.” Sun Chem cal Trading Corp. v. CBP Resources,

10



nc.

2004 W. 1777582, at *5 (MD.N.C. July 29, 2004).
For these reasons, we find that the Plaintiffs have all eged no
theory of conpensatory danages against SGS that has not already
been consi dered and/ or awarded by the arbitration panel.? Thus, the
Plaintiffs are not entitled to further conpensation from SGS.
Second, we do not find persuasive the Plaintiffs contention
t hat, because North Carolina s one-satisfaction rule generally is
i napposite to punitive danages, they ought to be able to pursue an
action against SGS for punitive danmages.
Punitive damages are generally disfavored by the |aw, and
should be allowed only when they can properly pronote the dual

pur poses of puni shment and deterrence. See Ratner v. Sioux Natural

Gas Corp., 719 F.2d 801 (5th Gr. 1983). To this end, the North
Carolina Suprene Court has held “a party may not recover punitive
damages for tortious conduct and trebl e damages for a viol ation of

Chapter 75 based on that sanme conduct.” United Laboratories, Inc.

v. Kuykendall, 335 N C 183, 191, 437 S.E 2d 374, 379 (1993)

(citing Ellis v. Northern Star, 326 N.C. 219, 227-28, 388 S.E. 2d

127, 132 (1990)).
In the instant case, the Plaintiffs seek punitive danmages

agai nst SGS based on the same conduct and injuries for which the

2The district court has issued a thorough analysis detailing
the nature of the arbitration award in CBP s subsequent action
agai nst SGS. See CBP Resources, Inc. v. SGS Control Services, Inc.,
2005 W. 1166730 (M D.N.C. May 17, 2005).

11



arbitration panel separately awarded Sun and Cul lu trebl e damages
agai nst CBP. The Plaintiffs, however, have cited no case that
authorizes the trebling of damages against one defendant and
punitive damges against a subsequent defendant, when both
defendants may be liable for cormon damages arising froma single
i ndi vi sible harm

Thus, we find that allowng the Plaintiffs to recover treble
damages from CBP, and punitive damages from SGS, for the sane
wrongful conduct and injuries, would contravene North Carolina’s
one-satisfaction rule, as well as the North Carolina Suprene

Court’s holding in Kuykendall.

As explicated above, under North Carolina law plaintiffs are
not entitled to nore than one satisfaction for the sanme injuries,
“regardl ess of how many clains or bases of liability they may

assert, or how many defendants they may pursue.” Sun Chem cal, 2004

W. 1777582, at *5. Thus, we find that by virtue of the arbitration
award, the Plaintiffs have received a full and conplete recovery
for their damages, and therefore are prohibited from seeking

addi tional recovery from SGS.

[T,
I n conclusion, for the reasons stated in this opinion, we hold
the district court did not err when it dismssed Sun's clains

agai nst SGS pursuant to Rule 12(b)(6).
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