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SHEDD, Circuit Judge:

Carol i na Casual ty I nsurance Conpany (“Carolina Casualty”) filed
this diversity action seeking to rescind the professional liability
i nsurance policy it issued to Draper & Col dberg, PLLC (“D&G’'), a
Virginia law firm also practicing in Maryland, Del aware, and the
District of Colunbia. Carolina Casualty clains that D& nmade
material msrepresentations in its application for “Lawers’
Pr of essi onal Liability Insurance” by failing to divulge
approximately 500 lawsuits filed against it. After both parties
filed notions for summary judgnent, the district court granted
judgnment in favor of D&G Carolina Casualty appeal s, and we reverse

and remand.

l.
W review de novo the district court’s grant of summary

judgment. WlIllians v. Staples, Inc., 372 F.3d 662, 667 (4th Cr

2004). Summary judgnent is appropriate when there is no genuine
i ssue of material fact and the noving party is entitled to judgnent

as a matter of law. Fed. R Cv. P. 56(c); Edell & Assocs. v. lLaw

Ofices of Peter G Angelos, 264 F.3d 424, 436 (4th Gr. 2001).

Mor eover, when the | anguage of a contract is plain and unanbi guous,
its interpretation is a question of |law that may be determ ned by

the court on a notion for summary judgment. Wrld-Wde Rights Ltd.

P ship v. Conbe Inc., 955 F.2d 242, 245 (4th Cr. 1992). Al though
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the material facts in this case are not in dispute, we concl ude that
the district court erred in granting sumary judgnment in favor of
D&G by msinterpreting the nmeaning of the phrase “professiona

liability clainmi in the Carolina Casualty insurance application

.

D&G speci alizes in nortgage foreclosures, and its clients are
typically nortgage servicing conpanies or nortgage |enders. In
representingits clients in forecl osure acti ons agai nst debtors, D&G
is routinely named as the successor trustee. Quite often, debtors
w ll attenpt to bl ock the forecl osure actions agai nst their property
and wi Il sue D&G as a party defendant in its capacity as successor
trustee. In the five years before applying for professional
liability insurance fromCarolina Casualty, D&G was naned as a party
defendant in approximately 500 foreclosure or other simlar
| awsuits. Moreover, D&G received “[c]ountless” claimletters that
ultimately did not result in lawsuits. J.A 186. In review ng the
suits filed and cl ai ns nmade against it, D& would first determ ne
whet her it had nade a m stake and, if so, whether the suit or claim
posed a significant risk of liability. Because D&G deened t he vast
majority of these suits and clains to be frivolous, the firm
routinely represented itself in those cases. D&G considered sone
clainms to be sonmewhat problematic, but the firmneverthel ess deci ded

to represent itself also in those matters. O these problematic



cases, D&G ultimately paid settlements ranging from $1,000 to
$20,000. The largest settlement -- $20,000 -- involved a suit by
a nonclient debtor who alleged that D&G violated the Fair Debt
Col l ection Practices Act in the course of a foreclosure action. D&G
eventual |y retai ned counsel in that action after the judge presiding
over the case disqualified the firmfromrepresenting itself.

O the approximately 500 lawsuits filed and nunerous clains
made against it, D&G considered five clains or suits to pose such
a serious risk of liability that it sought defense and indemity
fromits previous professional liability insurance carriers. All

five suits or clainms were brought by nonclients of the firm Three

suits were filed by debtors seeking liability against D& for its
participation in foreclosure actions. One of these three suits was
very simlar tothe Fair Debt Collection Practices Act case that D&G
settled for $20, 000.

In the summer of 2002, David Draper, one of the principals of
D&G, began seeking a new professional liability policy for the firm
because D& G s existing carrier had notified the firmthat it was
di scontinuingits professional liability insurance line. Draper was
having difficulty obtaining reasonable price quotes from other
carriers, so he attended a state bar neeting primarily to contact
i nsurance providers. At the neeting Draper net an insurance broker
and expl ained that his firmhad been sued many tines in forecl osure

actions. The broker inquired how many cl ainms D&G had reported to



Its insurance carriers seeking defense and indemification. Wen
Draper inforned the broker that D&G had submtted only a few of the
nunerous suits and clains to its carriers for coverage, the broker
said that she could probably obtain a professional liability policy
for the firm

The broker initially sought insurance for D&G from CNA. CNA,
however, rejected D&G s application because of its policy of not

insuring law firnms with prior clainms. The broker then sent D&G an

application form from Carolina Casualty. Question 16 of the
Carolina Casualty application asked, “Has any professional liability
cl ai m been nade against the Applicant Firm. . . during the past 5

years?” J.A 17 (enphasis added). |If the applicant answered “yes,”
the form directed the applicant to “provide details on the
Clai m I nci dent Suppl enmental Form?” Id. The supplenental form
directed the applicant to “conplete one formfor each claim suit,
or circunstance during the last 5 years.” J.A 22. Question 6 of
the supplenental form asked, “Has this [clainm, suit, or
ci rcunst ance been reported to any i nsurance carrier?” 1d. (enphasis
added) .

Rat her than report the approximately 500 suits filed and the
countl ess clains made against it, D&G instead provided details on
t he supplenental forms regarding only the five nonclient |awsuits
and clainms that it had previously submtted to its prior insurance

carriers for coverage. Draper interpreted Question 16 as requesting



I nformation relating only to suits and clains previously reported
to its insurance carrier -- whether by clients or nonclients. His
I nterpretation was i nfluenced by the broker’s comments to himat the
bar mneeting, suggesting that the insurance conpany woul d decide
whet her to issue a policy based on reported suits and clains only.
Draper and the broker never specifically discussed Question 16 on
the Carolina Casualty application. On each of the suppl enental
forms, D&G answered “yes” to Question 6 -- that it had reported the
claimor suit toits prior professional liability insurance carrier.
D&G verified that all the answers it provided in its application
were true.

A Carolina Casualty wunderwiter® reviewed the firnis
application and determned that only four of the five previous
incidents reported by D&G were responsive to Question 16. One of
the reported incidents was deenmed nonresponsive to the question
because it occurred nore than five years before D&G applied for the
Carolina Casualty policy. Based on the four responsive incidents,
the underwiter determ ned that D&G presented a slightly higher
probability of future claimactivity. The underwiter neverthel ess
reconmended that the risk was acceptable provided that D&G pay a

hi gher deducti ble and premium D&G accepted the Carolina Casualty

The underwriter was enployed by Monitor Liability Managers,
Inc., a sister conpany of Carolina Casualty that handled all
underwiting and clains processing for Carolina Casualty. For
purpose of sinplicity, we refer to the underwiting and clains
officials as Carolina Casualty enpl oyees.
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policy, and the parties agree that the application form conpleted
by D&G is part of the contract of insurance.?

In May 2003, | ess than four nonths after obtaining the Carolina
Casual ty policy, D& was sued by a nonclient debtor in an adversary
proceedi ng i n bankruptcy court arising out of a foreclosure action
in Maryl and. D&G concedes that the nonclient debtor’s conplaint
all eges “errors or om ssions by D&G arising out of its professional
services.” Response Brief, p. 4. The debtor also sued Opti on One
Mort gage Corporation, the |ender that D&G was representing in the
under | yi ng forecl osure action. The debtor clains that D& as | egal
counsel for the |l ender and as substitute trustee in the foreclosure
action, submtted shamfees for services that were never perforned
and other fees that were well in excess of the reasonable and
customary charges. Anong several other clains, the debtor alleges
that D&G breached its fiduciary duty to her by claimng bogus and
excessive fees in the foreclosure action and that D&G s conduct
constituted a violation of the Fair Debt Collection Practices Act.
The debtor seeks class certification, alleging that D& has charged

sham and excessive fees in hundreds of simlar foreclosure actions.

2Under Virginialaw, an insurance applicationis not typically
consi dered part of the insurance policy but is instead an offer to
enter into acontract. Smth v. Colonial Ins. Co., 515 S. E. 2d 775,
777 (Va. 1999). Carolina Casualty, nevertheless, admts that the
application in this case is part of the policy, so we deemit as
such.




The debtor also seeks both conpensatory and punitive danages in
excess of $1 mllion.

Even t hough t he proposed cl ass action was filed by a nonclient
of the firm D& G reported the lawsuit to Carolina Casualty, seeking
defense and indemification wunder its *“lawer’s professional
liability insurance policy.” J.A 75. Carolina Casualty agreed to
provi de a defense to D&G under a reservation of rights. Soon after
the debtor’s suit was filed, Option One, D& s client in the
debtor’s foreclosure, demanded defense costs and indemification
fromD&G relating to the proposed class action, claimng that the
debtor’ s cl ai magai nst Opti on One arose out of the all eged inproper
fees charged by D&G D&G al so notified Carolina Casualty about
Option One’s claimagainst it.

Two weeks l|ater, D& was sued in a simlar proposed class

action lawsuit in Maryland state court. The plaintiffs -- al
nonclient debtors -- alleged that D&G charged excessive and sham
fees in foreclosure actions. Li ke the adversary proceeding in

bankruptcy court, the state court conplaint alleges that D&G
breached its fiduciary duty to the nonclient debtors and that D&G
violated the Fair Debt Collections Practice Act. |In addition, the
state court conplaint alleges a negligence claimagainst D& This
conplaint, |ike the bankruptcy adversary proceedi ng, seeks damages

in excess of $1 mllion.



D&G pronptly notified Carolina Casualty of the Maryland state
court lawsuit, seeking defense and indemity under its “Lawers’
Prof essional Liability Policy.” J.A 82. Carolina Casualty agreed
to defend and indemify D&5 but again reserved its rights not to
pay punitive damages. Carolina Casualty further reservedits rights
to continue to investigate other grounds it mght have to avoid
provi di ng coverage in both the bankruptcy and Maryl and state court
| awsui ts.

Soon after receiving notice of the two proposed class action
suits against D&G representatives of Carolina Casualty’s
underwiting and clains departnents net to di scuss the D&G account.
During that neeting, one of the representatives did a conputer
search to see if other lawsuits had been filed against D&  That
search reveal ed eight other lawsuits that D&G had not reported on
Its insurance application. Based on this newinformation, the group
determined that it should hire a separate law firm to pursue
rescinding the policy issued to D&  That law firm di scovered a
total of twenty-four lawsuits filed agai nst D& t hat D&G had fail ed
to report on its insurance application. Counsel for Carolina
Casualty inforned D& of these newly discovered suits and stated
that they could possibly constitute grounds for rescission of the
policy. Counsel also stated that Carolina Casualty “is well aware
that the potential for arescission of apolicy is a serious matter,

and therefore, prior to taking any action, wanted to raise this
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Issue with [D&F to obtain as much information as possible .
Specifically an explanation of why [D&3F did not identify these
numer ous other nmatters on its application for insurance is needed.”
J. A 108.

In response, D&G asserted that it answered Question 16 on the
application correctly. It interpreted Question 16 to nean that “it

was only required to advise Carolina Casualty of professional

liability clainms for danmages whi ch D&G had determ ned needed to be

submtted to the EQO carrier for indemification and/or defense.
The [five] cases previously listed by D& were cases which it
felt needed to be reported to the carrier(s) for the carrier(s) to

handle.” J.A 115 (enphasis added).

[,

Based on its determnation that D&G had materially
m srepresented its clains history by failing to report the twenty-
four other |awsuits discovered during its investigation, Carolina
Casual ty brought this action seeking to rescind D&G s prof essi ona
liability policy. Carolina Casualty alleges that it would not have
i ssued the policy to D& had it known of the twenty-four other
| awsui t's.

After the close of discovery, the parties filed cross-notions
for summary judgnent in which each party advanced a different

interpretation of the phrase “professional liability clainf in
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Question 16 of the insurance application. The district court ruled
in favor of D&G deciding, as a matter of law, that the phrase
“‘“professional liability claim wunanbiguously neans negligence
clainms alleged against an attorney by his clients.” J.A 458. To
reach this result, the district court engrafted a |imtation under
Virginialegal mal practice |l awproviding that Virginiaattorneys owe
a duty to their clients only. Based on its interpretation that
“professional liability clains” are necessarily clainms by clients
only, the district court determined that D& was not required to
divulge any information on the insurance application about the
approxi mately 500 | awsuits against D&G filed by nonclients. Thus,
the district court ruled that D&G had truthfully answered Question
16. The district court further determ ned that D& s | i sting of the
five clains by nonclients on the insurance application was nerely
gratuitous since D&G had no duty to disclose any of the nonclient

cl ai nB.

I V.

Carolina Casualty argues that the district court erred in
granting summary judgnment in favor of D&G because it answered
Question 16 untruthfully by failing to fully report its clains
hi story and that this om ssion was nmaterial to the risk of insuring

D&G. W agree.
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Under Virginia law, an insured is obligated to answer an
applicationtruthfully and fully to give the insurer the opportunity
to make its own i nquiry and det erm ne whet her to undertake the ri sk.

Mut ual of QOmaha Ins. Co. v. Echols, 154 S. E. 2d 169, 172 (Va. 1967).

An insurance conpany is entitled to rescind a policy of insurance
based on a representation in the application only if it clearly
proves that (1) the insured’'s representation in the application was
untrue; and (2) the insurance conpany’'s reliance on the false
statenment was material to its decision to assune the risk and issue

the policy. Va. Code Ann. 8§ 38.2-309; Conmmercial Underwiters Ins.

Co. v. Hunt & Calderone, P.C., 540 S.E. 2d 491, 493 (Vva. 2001). The

i nsurance conpany is not required to show that the insured s

m srepresentation was wllfully false. Chitwod v. Prudential Ins.

Co., 143 S.E.2d 915, 919 (Vva. 1965); Inter-Ccean Ins. Co. V.

Har krader, 67 S.E.2d 894, 897-98 (Va. 1951).

A
To be entitled to rescind the policy, Carolina Casualty mnust
first clearly prove that D& msrepresented facts on the
appl i cation. To determne whether D& answered Question 16
truthfully, we nust first determ ne the neaning of “professiona
liability claim”
Under Virginialaw, an insurance policy is a contract and, |ike

any ot her contract, the words used nust be given their ordinary and
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customary neaning if they are susceptible to such a construction.

G aphic Arts Mut. Ins. Co. v. CW Warthen Co., 397 S.E. 2d 876, 877

(Va. 1990). An insurance provision is anbiguous only if it may
reasonably be understood in nore than one way or when such | anguage

refers to two or nore things at the sane tinme. Salzi v. Virginia

Farm Bureau Mut. Ins. Co., 556 S.E 2d 758, 760 (Va. 2002). “A

wel |l -settled principle of contract |law dictates that ‘where an
agreenent is conplete on its face, is plain and unanbi guous in its
terms, the court is not at liberty to search for its neani ng beyond

the instrunent itself.”” Ross v. Craw, 343 S.E 2d 312, 316 (Va

1986) (quoting G obe Iron Constr. Co. v. First Nat’|l Bank of Boston,

140 S.E. 2d 629, 633 (Va. 1965)).
Thus, we begin our review of the neaning of Question 16 by
giving the words their ordinary and customary neani ng. Question 16

asks, “Has any professional liability claimbeen nade agai nst the

Applicant Firm. . . during the past 5 years?” J.A 17 (enphasis
added). The plain and ordinary nmeani ng of the words “professional
liability clainf enconpasses any type of clain® attenpting to

assert liability against the applicant law firmarising out of its

3The supplenental form clarifies that “clainf includes at
| east any “[clainm], suit, or circunstance.” J.A 22. It is clear
that D&G understood “clainmf to enconpass both demand |etters and
lawsuits. On the five supplenental fornms it conpleted, it reported
both demand letters and | awsuits.
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rendering of |legal services.* Because Question 16 on its face is
susceptible to only one reasonable interpretation, we find it
unanbi guous.

D&G di sagrees, arguing instead that “professional liability
clainf is necessarily limted to only negligence clains agai nst an
attorney by his client, i.e, legal nmalpractice clains. The primry
shortcomng of this interpretation is that it is not based on the
actual words used in Question 16. Question 16 does not ask the
applicant to provide information about negligence clains only, and
neither does it limt clainms to those made by clients only. These
limtations are not found on the face of Question 16. To find them
D&G must inmport them fromthe Virginia |law of |egal mal practice,

whi ch the unanbi guous words of Question 16 do not require or

suggest . D&G has not cited, nor can we find, Virginia case |aw
suggesting that “professional liability” is coterm nous with “| egal
mal practice.” Because no anbiguity exists on the face of Question

16, we interpret it according toits plain, ordinary neani ng w thout
i nporting other nmeanings fromoutside the text.
In the alternative, D&G argues that the neaning of

“professional liability clainf is anbiguous and that we nust

‘D&G conpl ains that this definition is so broad that it would
include a claimby a court reporter for D&G s failure to pay for a
deposition transcript. W disagree. Such a claimwould not arise
out of the firms practice of law. Instead, it would arise out of
D&G s breach of its contractual obligation to pay the court
reporter for the deposition.
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construe any anbiguity against Carolina Casualty and in favor of
cover age. Because we have already concluded that no anbiguity
exists, this argunment fails. However, even if we were to concl ude
that the phrase “professional liability clainf is anbiguous, we
would not affirm the district court’s grant of sunmary judgnent
under the unique facts and circunstances of this case.

Al though Virginia follows the general rule that anbiguities in
an insurance contract -- and insurance applications -- wll be
construed in favor of the insured,® this rule of contract
construction applies when there is evidence that the anmbiguity in
the insurance application could have msled the applicant into

providing false information. See Andrews v. Anerican Health and

Life Ins. Co., 372 S.E.2d 399, 401 (Va. 1988). For instance, in

Andrews, the Ilife insurance application inquired whether the
applicant had been treated for “epil epsy or nervous disorder.” |1d.
The applicant did not divulge that he had previously been treated
for depression, and the life insurance conpany issued the policy
based on the representations in the application. The insured died

soon after obtaining the policy, and his estate made claimfor the

°Thi s general principle of contract construction shoul d not be
applied indiscrimnately. It has imts. One inplicit limt is
Virginia Code 8§ 38.2-309, which allows an insurer to rescind a
policy if it can clearly show, anong other things, that the insured

answered the insurance application untruthfully. It is clear in
this case that D&G answered Question 16 wuntruthfully - even
according to its own interpretation of the words used -- when it

conpl eted the application.
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life insurance benefits. The insurance conpany sought to rescind
the policy based on the insured’ s failure to supply information on
t he i nsurance application about his prior treatnent for depression.
Id. The Virginia Suprenme Court determ ned that “nervous disorder”
was anbi guous, and the insured could have reasonably read “nervous
di sorder” not to include the enotional problens for which he had
previously received treatnent. Construing this anbiguity in favor
of coverage, the Virginia Suprene Court ruled that the insurance
conpany failed to clearly prove that the insured answered the
i nsurance application untruthfully. Id. at 402.

Unl i ke Andrews where there was no evi dence of how the i nsured

actually interpreted “nervous disorder,” we have in this case
uncontradi cted evidence that D&G construed “professional liability
clainmf to include clainms by nonclients. In fact, the only clains
that D&G divulged in its application were nonclient clains. | t

cannot now claim based on its post-litigation construction of
Question 16, that an anbiguity msled it into failing to nake a ful

and truthful response. D&G believed that Question 16 enconpassed
claims by nonclients, yet it failed to report nore than 500
nonclient clainms -- sonme of which were simlar to the five clains
that it reported on its application and the two clains for which it

now seeks a defense and indemity from Carolina Casualty.®

®Oraper testified that he was influenced by the insurance
broker’s questions about how many clains D& had reported to its
prior carriers. Based on the broker’s comments, Draper concl uded
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Accordingly, D& is not entitled to the benefit of Virginia s rule
of construction in favor of insureds, because it failed to answer
Question 16 fully and truthfully under its literal understandi ng of
t he question when it conpleted the application.’

In sum we conclude that the phrase “professional liability
cl ai M unanbi guously includes all clains seeking to assert liability
agai nst D&G arising out of its practice of law. W al so deci de that
the approxinmately 500 |lawsuits that were filed against D&G in its
capacity as foreclosure trustee are “professional liability clains.”
Because D&G failed to report these clains on its insurance
application, we conclude, as a matter of law, that D&G failed to

answer Question 16 fully and truthfully.

that the insurance conmpany would be interested only in reported
clainms — clains that it had sought a defense and indemity for from
its prior professional liability carriers. This conclusion is
soundly contradicted by the record. First, as Draper readily
acknow edged in his deposition, there is no | anguage i n Question 16
that limts the inquiry to reported clains only. Second, Draper’s
conversation wth the broker occurred several nonths before the
broker provided the Carolina Casualty application to D& and the
broker did not provide any gui dance to D&G rel ating to Question 16.
Third, the supplenental form-- which is part of the contract --
asks, “Has this [claimor suit that you are divulging to Carolina
Casual ty] been reported to any insurance carrier?” J. A 22. D&G
checked “yes” rather than “no” on all five supplenmental forns.
Accordingly, it is clear that Carolina Casualty wanted to know
about reported and nonreported clains and that D& had no
legitimate basis to believe that Question 16 was literally asking
about reported clainms only.

‘Al though the district court determined that D&G nerely
vol unteered information regarding nonclient clains, there is no
evi dence that D&G reported the nonclient clainms thinking it was
provi di ng nonresponsi ve information.
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B
In addition to showing that the insured m srepresented or
omtted facts on an i nsurance application, to be entitled to rescind
a policy the insurance conpany nust also clearly prove that the
m srepresentation or om ssion was material to the ri sk when assuned.

Mont gonmery Mut. Ins. Co. v. Riddle, 587 S. E. 2d 513, 515 (Va. 2003).

A false representation is material if a truthful answer woul d have
reasonably i nfluenced the i nsurance conpany's decision to i ssue the

policy. 1d.; Echols, 154 S.E. 2d at 172. Wen an insurer has proved

that the insured msrepresented a fact in the application, the
materiality of that m srepresentation is a question of |law for the

court. United States Fid. and Guar. Co. v. Haywood, 177 S. E. 2d 530,

532 (Va. 1970).

Two Carolina Casualty representatives testified that the
conpany woul d not have issued the professional liability policy to
D&G had it known of even a small fraction of the hundreds of
foreclosure |awsuits that D&G failed to report on its application.
These representatives stated that the nmere fact that D&G had been
nanmed i n so many suits rendered D&G an unacceptabl e risk to Carolina
Casual ty.® Accordingly, we conclude that D&G s omi ssion of its full
claimhi story was materi al because Carol i na Casualty woul d have been

reasonably influenced to reject D& s application for professional

8This testinmony is not surprising especially inlight of CNA's
rejection of D&G s application for having previous clains.
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liability insurance had it known of D&G s claim history when it

i ssued the policy. See Inter-QCcean Ins., 67 S.E 2d at 896-98

(ruling that insured’ s failure to disclose on the application that
he had previously been refused i nsurance was material based on the
I nsurer’s uncontradi cted testinony that the application would have

been deni ed had the insured provided a truthful answer).

V.
Because we concl ude as a matter of |awthat D&G nade a materi al
m srepresentation on its application for insurance, we reverse the
district court’s grant of summary judgnent in favor of D&G and

remand for further proceedings consistent with this opinion.?®

REVERSED AND REMANDED

°D&G argues on appeal alternative equitable bases to sustain
the district court’s grant of sunmary judgnent in its favor. The
district court did not reach these alternative bases. W have
reviewed D&G s al ternative argunents and concl ude that they do not
entitle D&G to summary j udgnent.
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HAM LTON, Senior Circuit Judge, dissenting:

The majority opiniontells us that the neaning of “professional
liability claint is clear and unanbi guous. In ny view, the neaning
of “professional liability clainmf is not so cut-and-dry. Because
the termis anbi guous, it nmust be construed in favor of the insured,
Draper & GCol dberg (D&G. Construing the term in D& s favor,
Carolina Casualty Insurance Conpany (Carolina) is not entitled to
rescind the policy. Accordingly, | dissent from the court’s
decision to reverse.

Question 16 asks, “Has any professional liability claimbeen
made agai nst the Applicant Firm or any predecessor in business, or
any of the past or present |lawers in the firm during the past 5
years?” (J.A 17). The parties concede that the application does
not define the term*“professional liability claim”

The standard to be applied here is not in dispute. Under

Virginia law, we nmust give the words used in an insurance contract

their ordinary and customary neaning. Gaphic Arts Miut. Ins. Co.

v. CW Warthen Co., 397 S.E 2d 876, 877 (Va. 1990).

The term“professional” is defined as “foll ow ng an occupati on

as a neans of livelihood.” Random House Webster’'s Coll eqge

Dictionary 1056 (2000). There appears to be no dispute that the

profession referred to in Question 16 is the practice of |law by the
| awyers of D&G. A “lawyer” is defined as a “person whose profession

is to represent clients in a court of law or to advise or act for
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themin other legal matters.” 1d. at 752. “Liability” is defined
as the state of being “legally responsible.” 1d. at 765.

Because the term “lawer” has traditionally been associated
with the representation of clients, it certainly is reasonable to
conclude that “profession,” in the legal context, relates to the
representation of clients, not nonclients. Thus, it follows that
a reasonabl e construction of the term“professional liability clainf
is aclaimnade by a client agai nst the attorney who represented the
client for danmages or other relief arising fromthe representation.

Of. Ayyildiz v. Kidd, 266 S.E 2d 108, 112 (Va. 1980) (noting that

an “attorney’s liability for danages generally is only to his client
foll owing sone dereliction of duty to the client”). Under this
interpretation of “professional liability claim” D& was not
required to disclose the 500 | awsuits at issue. This is so because

It is undisputed by all parties, including the myjority, see ante

at 4, that the 500 |l awsuits at issue do not involve clains nade by
past or present clients of D&G
That is not to say that the above interpretation, which was

adopted by the district court, is the only reasonabl e interpretation

of the term “professional liability claim” The majority itself
provides such an interpretation. They conclude the “plain and
ordinary neaning of the words ‘professional liability claim

enconpasses any type of claimattenpting to assert liability agai nst

the applicant law firm arising out of its rendering of |egal
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services.” Ante at 14-15. According to this definition, if the
claimarose fromthe rendering of | egal services, then the cl ai mwas
required to be disclosed.

It is arguable that performng the duties of a successor
trustee does not involve the rendering of |egal services, as

nonl awyers nmay be appointed successor trustees. cf. Cohen .

Enpl oyers Rei nsurance Corp., 503 N. Y. S. 2d 33, 34-35 (1st Dep’'t 1986)

(hol ding that, unless the policy specifically insures the attorney
for liability arising out of an act or om ssion while serving as a
trustee, such activities are not covered by a policy which limted
coverage to clains arising out of the performance of professional
services in the insured s capacity as a |lawer). However, it is
plausible to interpret “professional liability clainf to include
clainms arising out of a |lawer’s performance of successor trustee
duties. Gven such an interpretation, D& woul d have been required
to disclose the 500 lawsuits at issue in this dispute.

Wth two reasonable and logical interpretations of the term
“professional liability claim” one in favor of coverage and one
agai nst, the termunquestionably i s anbi guous. Indeed, the majority
has not identified a single case which provides a definitive
definition one way or the other. But, nore inportantly, even
Carolina conceded below that the term was anbi guous. As the
district court noted, Carolina conceded that the term was

susceptible to nore than one interpretation when it stated that the
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““five clains reported by D& in response to Question 16 are not all
classic “professional Iliability” clainms as the term may be
conservatively interpreted.”” (J.A 461) (citation omtted); cf.

Hone Ins. Co. v. Law Ofices of Jonathan DeYoung, P.C., 32 F. Supp.

2d 219, 230 (E.D. Pa. 1998) (noting that “Pennsylvania courts have
found that where a professional liability insurance policy fails to
define ‘professional services,” as is the case here, the phrase
standi ng alone can be deened anbiguous, and therefore, nust be
construed agai nst the insurer”).

Under Virginia law, if a term in an insurance contract is
anbi guous, “it will be construed agai nst the insurance conpany and

in favor of coverage.” Andrews v. Anerican Health and Life Ins.

Co., 372 S.E.2d 399, 401 (Va. 1988). Applying this |ong-standing
principle, it is evident that Carolinais not entitled to recission.
Question 16 can be read to ask the lawfirm applicant to disclose
if any of their attorneys had cl ains nmade agai nst themby a client
for damages or other relief arising from the attorneys’ or the
firms representation. As the record discloses no such clains, it
cannot be said that D&G provided materially false information. Cf.
id. at 402 (“Because we concl ude that the phrase ‘ nervous di sorder,

as used in this application, is anbi guous and could be read to refer
to only physical disorders, we find that Ballenger did not answer
question four untruthfully when he failed to disclose his periods

of depression for which he sought nedical attention.”).

24



Cting Andrews, the majority states that Virginia s anbiguity
rul e of i nsurance contract construction applies only “when there is
evi dence that the anbiguity in the i nsurance application could have
m sl ed the applicant into providing false information.” Ante at 16.
Fromthis prem se, the majority concludes that Virginia s anbiguity
rule does not apply here because D&G construed the term
“professional liability clainf toinclude clains by nonclients. One
searches in vain in Andrews and Virginia s anbiguity case |aw for
the subjective intent imtation fornulated by the majority. I n

fact, there is nothing extraordinary about Virginia s anbiguity

rul e. As noted above, under Virginia law, “[i]f the term is
anbi guous, it will be construed against the insurance conpany and
in favor of coverage.” Andrews, 372 S.E.2d at 401. Mbreover, we

exam ne the |anguage of an insurance contract from an objective,

rather than a subjective, standpoint. . Dan River, lInc. V.

Commercial Union Ins. Co., 317 S.E. 2d 485, 487 (Va. 1984) (hol ding

“[t]he interpretation of policy |anguage” authorizing notice when
consi dered appropriate “in the opinion of the i nsured” nevert hel ess
“demands an objective determ nation” made “from an objective
standpoint”). Thus, what D&G s principals allegedly understood or
did not is of no nonent. Rat her, what is of consequence is the
meani ng of “professional liability clainf in the objective sense.
Under Virginia law, the term is anbiguous and nust be construed

agai nst Carolina and in favor of coverage.
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It follows that | would affirmthe well-reasoned opi ni on of the

district court.
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