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PER CURI AM

Val court Building Services, Inc. petitions for review of an
order of the National Labor Relations Board (NLRB). The NLRB
cross-appeal s, seeking enforcenent of its order. For the reasons
that follow, we deny Valcourt’s petition for review and grant the

NLRB' s cross-application for enforcenent of its order.

l.

On Cctober 8, 2003, a group of Val court enpl oyees voted 28-21
(wth four chall enged ball ots goi ng uncounted) to be represented by
the Painters District Council 711 (the Union).

Prior to the election, Valcourt and the Union had entered into
an agreenent, which provided in relevant part that: “Each party
may station an equal nunber of authorized, nonsupervisory-enpl oyee
observers at the polling places to assist in the election, to
challenge the eligibility of voters, and to verify the tally.”
Regardi ng el ection observers, the NLRB Casehandling Manual (CHW
states: “Qbservers should be enpl oyees of the enployer, unless a
party’s use of an observer who is not a current enployee of the
enpl oyer is reasonable under the circunstances. A supervi sor
shoul d not serve as an observer.” NLRB Casehandling Manual, pt. 2,
Representation Proceedings 8 11310.2 (1999) (citations omtted),

avai lable at http://ww.nlrb.gov/nlrb/l egal / manual s/ chnR-7. pdf.




Val court designated Carl os Guevara, an enployee, to serve as
its election observer. The Union, however, designated as its
observer WIIliam Gel dhauser, a retired uni on menber, who had never
wor ked for the conpany but had previously served as a business
agent of the Union. Following the election, Valcourt filed
objections with the NLRB Regional Director, asserting that the
servi ce of Gel dhauser as the Union’s desi gnated observer and use by
Cel dhauser of a “private, non-NLRB check |ist during the course of
the election” inproperly interfered with the election. The Union
intervened in the case.

On Novenber 17 and 19, 2003, an NLRB hearing officer heard
testimony from nunmerous w tnesses on Val court’s objections. At
t hat hearing, Peter G pparulo, the Union’s director of organi zing,
testified that he tried to find a Val court enpl oyee to serve as the
Uni on’s observer, but “nobody would” do it because “they were
scared to cone forward.” Thus, several days before the election,
Ci pparul o call ed Cel dhauser and asked himto serve as the Union’s
observer. “I wanted sonebody that was not affiliated with the
Union,” he said. “lI wanted sonebody that didn't speak Spanish, so
that there wasn’t any concern did he conmunicate with them And
tried to make it as far renoved fromthe Union as | could and had
no ties to the Union outside of being a previous nenber.”

Ci pparulo further testified that the primry reason he wanted

an observer at the el ection was to challenge four specific ballots.



CGel dhauser’s testinony corroborated this explanation. Gel dhauser
testified that he brought with himto the election a “four-inch by
four-inch piece of paper” on which he had witten the names of four
peopl e whom Cipparulo had asked him to chall enge. Val court
w tnesses disputed Geldhauser’s description of his list as
i nconspi cuous, and further contended that the list was clearly
visible to voters in the el ection.

On January 8, 2004, the hearing officer issued a | engthy and
t horough report, recommending that Valcourt’s objections be
overrul ed. The hearing officer found that Cel dhauser “testified in
a forthright manner” and was a “far nore credi ble witness than the
five enployee wtnesses called” by Valcourt, who “repeatedly
contradicted thenselves.” The hearing officer determ ned that
“none of the voters recogni zed Gel dhauser or anticipated that he
woul d ever be in a position to influence their terns or conditions
of enploynent.” Wth respect to Geldhauser’s list, the hearing
of ficer further found:

Gel dhauser maintained a handwitten list of four voters

he intended to chall enge. He did not check off the nanes

of voters, record their nanes, or make comments about the

voters. There is no evidence that Cel dhauser knew which

voters supported the Union, which voters did not, or

which voters (if any) had docunentation problens

pertaining to their inmgration status. Further, he

endeavored to conceal his private list by keeping it

under the table, as directed by Board agents Coe
The record reflects that these efforts were largely

successful. For this reason, nbst wi tnesses were unabl e
to descri be Geldhauser’s list or estimte the nunber of
names it contained. In fact, all five enpl oyee w tnesses



admtted that they never saw any of the nanes on the
list.

J.A 292-93 (footnote omtted). After Valcourt filed exceptions to
the report, the Board adopted the hearing officer’s findings and
recommendations and certified the Union as the “exclusive
col | ective-bargaining representative of . . . [a]ll restoration
di vision nechanics including foremen and drivers enployed by
[ Val court].”

Follow ng efforts by the Union to bargain with Val court, and
Val court’s refusal to recognize the Union as the representative of
its enpl oyees, the CGeneral Counsel of the NLRB filed suit agai nst
Val court for violating Sections 8(a)(1l) and (5) of the Nationa
Labor Rel ations Act (NLRA), 29 U.S.C. 88 158(a)(1), (5) (2000). On
Sept enber 30, 2004, the Board granted the General Counsel’s notion
for summary judgnent and ordered Valcourt to bargain with the
Union. Valcourt then filed this petition for review and the NLRB

filed a cross-application for enforcenment of the Board s order.

.
The issue presented to us is whether the Board abused its
di scretion in certifying the Union as the duly elected collective
bar gai ni ng representative and therefore erred in finding Val court
to have violated 88 8(a)(1l) and (5) of the NLRA. W “presune a
Boar d- supervi sed election to be valid, and . . . may overturn such

an election only if the Board has clearly abused its discretion.”
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NLRB v. Media Gen. Operations, Inc., 360 F.3d 434, 441 (4th Crr.

2004) . We have explained that the presunption of validity of
Board-certified el ections:

is not an insubstantial presunption; it can be overcone
only by presentation of specific evidence not only that
the alleged acts of interference occurred but al so that
such acts sufficiently inhibited the free choice of
enpl oyees as to affect materially the results of the

el ection. And the burden is on . . . the objecting
party, to show that the challenged activity prejudiced
the outcone of the election. Significantly, if the

Board s certification decisionis reasonabl e and based on
substantial evidence in the record as a whole, then our
inquiry is at an end. G ven this rigorous standard,
courts appropriately proceed with judicial caution before
overturning a representation el ection.

NLRB v. VSA, Inc., 24 F. 3d 588, 591-92 (4th G r. 1994) (internal

guotation marks and citations omtted).

Val court specifically disclains any challenge to the “factual
and credibility determ nations” made by the hearing officer and
adopted by the Board. Rat her, the conpany contends only that
certain alleged |l egal errors, either “alone” or “in the aggregate”

require “setting aside the election.”

A
First, Valcourt chall enges the service of GCel dhauser, a non-
enpl oyee and forner Union business agent, as the designated Union
observer. Val court asserts that, because the designation of

CGel dhauser assertedly violates the CHMand the stipul ated el ection



agreenent, we nust set aside the election. The argunent is
nmeritless.

W note at the outset that it is not at all clear that the
desi gnati on of Cel dhauser viol ates either the CHMor the stipul ated
agr eenent . The CHM nerely provides that “[o] bservers should be

enpl oyees of the enployer, unless a party’'s use of an observer who

is not a current enployee of the enployer is reasonabl e under the

ci rcunst ances.” NLRB Casehandling Manual, supra, 8 11310.2
(enphases added). Here, G pparulo provided a reasonable

explanation for the use of Geldhauser: the Union could find no
Val court enpl oyee to serve as the Union’s observer, since “the[]
[ enpl oyees] were scared to cone forward.” Simlarly, the
stipulated agreenent sinply permts each party to designate
“nonsupervi sory-enpl oyee observers.” At the very least, this
phrase is anbiguous: it could, as Valcourt contends, require that
observers be enployees who are not supervisory enployees, or it

could sinply ban the use of supervisory enpl oyees as observers.

Furthernore, even if the Union’ s designation of Gel dhauser did
violate the CHM and the stipulated agreenent, this mnor
irregularity does not require invalidation of the election.
| ndeed, the authority on which Valcourt itself relies directly

supports our concl usion. For exanple, in NLRB v. Black Bul

Carting Inc., 29 F.3d 44 (2d Cr. 1994), the court refused to

overturn a representation election even though a union officia



served as the union’s election observer and the CHMin effect at
the tine did require that observers be “*‘non-supervisory enpl oyees
of the enployer, unless a witten agreenent’ by the parties
‘provides otherw se.’” Id. at 45-46. The Second Circuit
expl ai ned:
A party seeking to overturn an el ection on the ground of
a procedural irregularity has a heavy burden. The
presence of such an irregularity is not in itself
sufficient to overturn an election. Nor is it sufficient
for a party to show nerely a ‘possibility’ that the
el ection was unfair. Rather, the chall enger nust cone
forward with evidence of actual prejudice resulting from
t he chal | enged circunst ances.
Id. at 46 (citations omtted). Simlarly, another decision relied

on by Valcourt, D.E.O Enters., Inc., 309 NLRB 578, 579 (1992)

hol ds that even though use of a former supervisor-enployee as a
union election observer constituted “a technical breach of the
Stipul ated El ection Agreenent,” the breach did not require that the
el ection be overturned because “the breach was neither material nor

made in bad faith.”

B
Val court also argues that Celdhauser’s maintenance of an
assertedly inperm ssible Iist constitutes ground for setting aside
the election. Valcourt bases this argunent on a purported “per se
rule against list keeping of any kind during an election.”
However, no such rule exists. Again, even the authority relied on

by Val court contradicts its position. See Days Inn Mynt. Co. V.
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NLRB, 930 F.2d 211, 214 (2d Gr. 1991) (holding that “use of a |li st
cont ai ni ng nanmes of eligible voters nust be viewed in its context
and may not be considered a per se violation of Section 8(a)(1)”).

Furthernore, the Board has specifically ruled that use of a
list for the purpose of keeping track of voter challenges is
permtted. As the Board has expl ai ned:

It is well established that the keeping of a list of who
has or has not voted, aside fromthe official Excelsior
list, may be grounds for setting aside an election. The
pur pose of this prohibitionis to protect enpl oyees from
fear of reprisal or discipline because they did or did
not vote. However, the Board has |ong recogni zed the
right torefer to a challenge |list as an exception to the
general prohibition against keeping lists, in order to
ensure that the parties have a full opportunity to
challenge the ballots of voters they believe to be
i nel i gible.

Mead Coated Board, Inc., 337 NLRB 497, 497-98 (2002) (citations

omtted); see also St. Elizabeth Cnty. Hosp. v. NLRB, 708 F.2d

1436, 1443-44 (9th Cir. 1983); Sound Refining, Inc., 267 NLRB

1301, 1301 & n.5 (1983).°

In this case, the hearing officer found that *“Gel dhauser
maintained a handwitten list of four voters he intended to
chal I enge” and that “none of the voters recognized Gel dhauser or
antici pated that he woul d ever be in a position to influence their

terms or conditions of enployment.” This findingis hardly clearly

"Val court also points to the CHM in support of its argunent
that GCeldhauser’s I|ist was unauthorized. However, the CHM
specifically provides that “[o] bservers may bring to the el ection
lists of enployees they intend to challenge.” NLRB Casehandling
Manual , supra, § 11312.4.
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erroneous; indeed, Valcourt does not so assert. Accordi ngly,
Cel dhauser’s list cannot constitute grounds for overturning the

el ecti on.

C.

Val court additionally argues that the “special nature” of the
bargai ning unit warrants particularly strict adherence to el ection
procedures. Apparently, Valcourt maintains that because H spanic
wor kers predom nate its workforce, “nost [of whon] do not speak or
under stand English,” extra scrutiny should be givento the election
pr ocedur es.

This argunent also fails. First, any irregularities that

exi sted were m nor and not “sufficient to overturn [the] election.”

Black Bull Carting Inc., 29 F.3d at 46. Val court has not presented
any conpelling evidence of “actual prejudice resulting from the
chal I enged circunstances.” |d. Further, Valcourt has not cited
any cases in support of overturning a representation election due
to the ethnicity, origin, or |anguage skills of the bargaining
unit. The case on which Valcourt primarily relies does not apply

here. See Robert Or-Sysco Food Servs., LLC 338 NLRB 614 (2002)

(overturning election in part because one enployee threatened
anot her with deportation). Moreover, as the NLRB points out,

Val court presented “no evidence . . . at the hearing” (other than
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the fact that many of Val court’s enpl oyees are Hi spanic i mm grants)

to support this claim

D.

Finally, Valcourt asserts that the alleged errors discussed
herein “in the aggregate” warrant setting aside the election. W
di sagree. The mnor procedural irregularities challenged here do
not, even in conbination, neet the heavy burden necessary to

overturn a Board-certified el ection.

[T,
For the foregoing reasons, Valcourt’s petition for reviewis
denied and the Board' s cross-application for enforcenent is
gr ant ed.

PETI T1 ON FOR REVI EW DENI ED AND
CROSS- APPL| CATI ON FOR ENFORCENMENT GRANTED

12



