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PER CURI AM

The present litigation arose froma | arge-scale construction
project in which performance and paynent bonds and a dual obligee
rider, issued in connection with the loan for the project, were
all egedly fraudulently created. The appell ant, Dynam c Devel opnent
Group, LLC (DDG seeks a newtrial on the basis of alleged errors

in the jury instructions and verdict form W affirm

A Fact ual Background.?

On Septenber 10, 1990, the Cincinnati |Insurance Conpany, the
C ncinnati Casualty Conpany, and the Ci ncinnati |Indemity Conpany
(collectively G ncinnati) entered into an agency agreenent (the
Agency Agreenent) with Massey & Associ ates (the Massey Agency), an
i ndependent i nsurance agency, and its president, WIlliamH Mssey
(Massey), wherein it was agreed that the Massey Agency and Massey
woul d act as sales agents for Cincinnati. Some years |ater, on
August 25, 1995, Massey was given a Letter of Authority for use
with Power of Attorney from G ncinnati. Thi s docunent, for the
first time, conferred authority on Massey to execute surety bonds

on behalf of G ncinnati. The Letter of Authority was sent to the

!Qur statenment of the facts is largely verbatim from the
district court’s published opinion in this case denying DDG s
notion for a new trial. The G ncinnati Ins. Co. v. Dynam c Dev.
Goup, LLC 336 F. Supp. 2d 552, 557-58 (M D.N.C. Sept. 17, 2004).
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Massey Agency along with a “bond kit” containing, anong other
t hi ngs, an enbossed Cincinnati seal, bond fornms, Ci ncinnati wafer
seal s, and powers of attorney (POAs) nam ng Massey, and others in
his agency, as G ncinnati attorneys-in-fact for the purpose of
executing authorized G ncinnati surety bonds if the bonds fell
withinthe 1.6 mllion dollar authority expressly set forth in the
PQAs. Massey and the authorized enpl oyees of the Massey Agency
were not authorized to use the POAs for the purpose of executing
Cincinnati contract bonds, including perfornmance and paynent bonds
such as the ones at issue in this case, unless and until they
received prior witten approval from C ncinnati .

On Cctober 4, 1996, G ncinnati term nated the Agency Agr eenent
by letter and thereby revoked Massey and the Massey Agency’s
ability to execute any new bonds on behalf of Ci ncinnati. On
Cct ober 7, 1996, Daniel MCurdy, Senior Vice President and Bond
Manager for Cincinnati, wote Massey directing himto destroy all
C ncinnati POAs previously provided to himand the Massey Agency.
Cncinnati also directed Massey to return all other materials used
t o execute bonds, including the G ncinnati bond fornms, the enbossed
seal, and the wafer seals. Two days |ater, Massey, on behal f of
the Massey Agency, signed a limted agency agreenent (the Limted
Agency Agreenent) acknow edgi ng that the Agency Agreenent had been
term nated as of October 4, 1996, and that the Massey Agency woul d

act as a limted agent for Cincinnati only for the purpose of



servicing policies which were issued prior to the Cctober 4, 1996
termnation date. During the time span relevant to this action,
G ncinnati never informed the general public nor the North Carolina
Department of Insurance of the term nation of the Agency Agreenent
and the creation of the Limted Agency Agreenent.

A few nonths later, on January 15, 1997, G ncinnati’s Bond
Department received a nmenorandum from Massey stating that he had
destroyed all Cincinnati POAs in accordance with Daniel MCurdy’s
letter of Cctober 7, 1996. Neverthel ess, sonetine after the
term nation of the Agency Agreenment, G ncinnati instructed a field
representative to go to the Massey Agency to physically retrieve
the “bond kit” supplies. The field representative reported back to
Cncinnati headquarters that he was reluctant to pick up the
materials for fear of his personal safety given that Massey's wife
kept a gun in her purse and harbored resent nent agai nst C ncinnati.
Thus, there remai ned sone concern at G ncinnati that Mssey stil
had bond materials, but C ncinnati took no additional action to
retrieve them

I n January 1999, DDG entered into a construction contract with
Cent ech Bui | di ng Corporation (Centech) in the anount of 2.6 mllion
dollars for the construction of a Sleep Inn Motel at Interstate 77
and H ghway 150 in Iredell County, North Carolina (the Sleep Inn
Project). DDG obtained its construction financing for the Sleep

I nn Project through Branch Banking & Trust.



In the past, Centech had obtained nost of its insurance and
bond needs through the Massey Agency. During the duration of the
busi ness rel ati onship between the Massey Agency and Centech, the
Massey Agency had witten performance and paynent bonds through
Travel ers I nsurance Conpany, Ammest Surety, and ot her comrerci al
sureties, but never through GCncinnati. At the tinme of the Sleep
Inn Project, Centech was having financial probl enms and,
consequently, its primary surety at the time, Travelers Insurance
Conpany, refused to bond Centech for the project. The Massey
Agency was particularly notivated to provi de the bonds that Centech
needed for the Sleep Inn Project because Centech owed the Mssey
Agency 30, 000 dollars in back prem uns for such things as workers’
conpensation and general liability coverage. To prevent Centech
fromlosing the Sleep I nn Project while the Massey Agency att enpted
to obtain legitimte bonds from Amwest Surety, Massey decided to
manufacture through Cincinnati a fraudulent paynent bond, a
fraudul ent |abor and performance bond, and a fraudul ent dual
obligee rider to make it appear that Centech had net the
requi renents of the building contract with DDG Each of these fake
bonds |listed DDG as obl i gee.

According to Massey, when he manufactured the fake bonds, he
copied a previously executed Cincinnati performance bond and a
previously executed |abor and naterial paynent bond. Massey

nodi fied the bond by whiting-out the blanks on the old bond, and
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then i nserting the necessary i nformati on on a photocopied form As
for the dual obligee rider, Massey indicated that he did not have
a standard dual - obl i gee-rider formbecause those fornms had not been
included in his original “bond kit” fromGC ncinnati; therefore, he
used a Cincinnati indemity-type performance bond provided to him
and manual |y typed “Dual Obligee Rider” at the top |l eft of the bond
form Massey’'s manufactured bonds |acked an original agent’s
signature, did not have the proper enbossed seal or wafer seal, and
did not have a power of attorney attached.

Not | ong after construction started on the Sl eep Inn Project,
Centech was wunable to keep up wth the project schedule.
Accordi ngly, subcontractors and vendors began requesting
information regarding the bonds in order to file paynent clains.
According to Cincinnati, only when it began to receive paynent
clainms from sone of these subcontractors and/or vendors did it
begin t o suspect sonething was anmi ss. Cincinnati then searched its
files but could not find any record of issuing bonds for the Sl eep
| nn Project or Centech. Further investigation reveal ed that Massey
had i ssued fraudul ent G ncinnati bonds for approximately 9 mllion
dollars, including the 2.6 mllion dollars worth issued in
connection with the Sleep Inn Project.

B. Relevant Procedural History.

On March 21, 2000, Cincinnati filed the present declaratory

judgnment action in the United States District Court, Mddle



District of North Carolina, against DDG and ot hers. Ci nci nnat i
based federal subj ect mat t er jurisdiction on diversity
jurisdiction. 28 U S.C. 8 1332. Inits action, C ncinnati sought
a declaration that it had noliability to DDG on t he fake bonds and
that they were void ab initio. DDG asserted four counterclains
agai nst Cincinnati: (1) violation of the North Carolina Unfair and
Deceptive Trade Practices Act; (2) comon law bad faith; (3)
negligently msrepresenting that Massey and the WMassey Agency
possessed authority to issue the bonds at issue; and (4)
enforcenent of the perfornmance bond.

The district court subsequently disposed of nunerous clains
and parties in the case, including granting summary judgnment in
favor of Cincinnati with respect to DDG s countercl ai ns agai nst it
for violation of the North Carolina Unfair and Deceptive Trade

Practices Act and common | aw bad faith. C ncinnati Ins. Co. V.

Cent ech Building Corp., 286 F. Supp. 2d 669 (MD.NC OCct. 2,

2003) . However, the district court denied sunmary judgnent in
favor of Cincinnati with respect to GCncinnati’s claimthat the
bonds at issue be declared invalid. The district court reasoned
that “there [were] genuine issues of material fact as to whether
[CGncinnati] negligently enabled Massey, either by failing to
adequately retrieve his indicia of authority and/or by failing to

informthird parties that his agency status was limted, to act



with apparent authority when he issued the fraudulent bonds

G ncinnati Ins. Co., 286 F. Supp. 2d at 693.

Cincinnati’s claimof bond invalidity and DDG s countercl ai ns
for negligent m srepresentati on and enforcenment of the performance
bond proceeded to a jury trial on Cctober 6, 2003. After DDG
rested its proof, it noved to anend its third counterclaim to
conformto the evidence. First, DDGs notion to anmend sought to
change the heading of the third counterclaim from “Negligent
M srepresentation” to “Negligence and Negligent M srepresentation.”
Second, DDG s notion sought to add all egations that C ncinnati was
negligent in allow ng Massey to retain certain indiciaof authority
provided to him by Cincinnati, and/or in failing to notify the
public and North Carolina s Departnent of |Insurance that Massey was
no |longer an active and authorized agent of Cincinnati. During
argunment on its notion to anend before the district court, DDG
expl ai ned:

[We have made al |l egations of negligence. W have nade

al l egations that put themon notice that that is what we

are alleging, that is that they were obligated to

exerci se reasonabl e and ordinary care in termnating the

agency relationship. That is our allegation. What we

have said in our pleading is, that -- we have call ed t hat

i n our pleading negligent m srepresentation, but what the

pl eadi ng real ly says and anmounts to i s, saying that they

were negligent in the manner that they went about

termnating this rel ationship.

What this amendnent does, as you'll see, is sinply

el aborates on that and states in essence, specifies the

negligence in that [Cincinnati] left M. Mssey in

possession of the bond kit, bond forms, powers of
attorney, other indicia of authority.

-9 -



(J. A

(J. A

t hat

289) .
Further clarifying its position, DDG stated:

| think that there are two interrel ated i ssues here, and
| think we can go to the jury on two alternate theories

of recovery, one being a contractual basis of recovery,

that is that they had apparent authority, M. Mssey had
apparent authority to bind G ncinnati |nsurance Conpany
toliability under the bond, that would be a contractual
case of apparent authority.

The other aspect of apparent authority would be a
neqgligent aspect of apparent authority, that is, the
principal is liable for the acts its agent commtted
within the scope of its apparent authority in tort, not
saying that the bond is valid necessarily, but that they
acted negligently .

at 295) (enphasis added).
When the district court asked DDG whether it was indicating

apparent authority is only part of the breach of contract

notion, DDG s counsel responded as foll ows:

In essence, | think -- | think it’s all tied together
Your Honor, and the cases -- certain aspects of the cases
of apparent authority hone in on these negligence issues
and certain of them hone in on these just issues of
apparent authority.

| agree with M. Vanore [Counsel for Cincinnati] that the
whol e concept of negligence is tied in with apparent
authority.

(J. A at 296) (enphasis added).

The district court granted DDG s notion to anmend and then

i mredi ately engaged Cincinnati and DDG in a discussion regarding

what

i ssues should go to the jury. DDG informed the district

court:



| think, Your Honor, our view is, that it would be
possible for the jury to conclude that we agree wth
Cncinnati that these bonds are no good, these are
fraudul ent bonds, we’'re not going to enforce the bonds,
and they could agree on that in any nunber of ways and
they could come to the conclusion that they were just a
fraud, but they could also find that even if the bonds
were no good, that nonethel ess, Cincinnati’s conduct in
the term nation of this agent was negligent infailingto
do these things that we’ve pled.

(J. A 298).
The district court imediately responded:

| don’t disagree with that, and | al nost question
whet her or not the i ssue on the bond validity questionto
the jury could be whether or not the bonds were issued
fraudulently, and | think the jury, based upon the
evi dence, would have to answer that question yes, but
then you get to the negligence aspect of it second, there
still could beliability based upon negligence as tiedin
with apparent authority.

(J. A 298) (enphasis added).
DDG r esponded:

That’s exactly where [we are], Your Honor.
That’'s the way we perceive the case.

(J.A at 298-99) (enphasis added).

Consistent with DDG s perception of the case as expressed
during argunent on its notion to amend and during the charging
conference, the district court instructed the jury that C ncinnati
had brought a claimagainst DDG all eging that the bonds at issue
were fraudulent, while DDG counterclainmed that G ncinnati *“was
negligent in allowng WIIliam Mssey, or his agency, to hold
himsel f out as having apparent authority to issue the bonds

involved in this case.” (J. A 356). The district court then
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instructed the jury that its verdict woul d take the formof answers
to three questions:

First, were the bonds fraudul ently i ssued? Thereis

a space for you to answer yes or no, and I'Il give you
further instructions specifically on that question in a
nonment .

Question number two: Was WIIiam Massey aut hori zed
under the doctrine of apparent authority to issue the
bonds for Cincinnati; with a place for you to answer yes
or no.

Question nunber three, what anount of damages, if
any, i s Defendant Dynam c Devel opnment Group entitled to
recover fromthe Plaintiff C ncinnati?

(J. A 357).

O relevance to the issues on appeal, the district court next
instructed the jury that the relationship between Mssey and
G ncinnati, based upon the evidence in the case, is referred to as
an agency relationship. The district court then defined an agency
relationship as a relationship where one person, the agent, is
enpowered to take action on behalf of another person, the
principal. The district court also instructed the jury that “[t]he
authority to have an agent to act with respect to a particular
matter may either be actual or it may be apparent.” (J.A 360).
The district court then defined the concept of actual authority for
the jury as foll ows:

a situation where the principal has actually authorized

the agent to act on the principal’s behalf with respect

to a particular matter. Actual authority nmay be granted

by the principal by word of nouth or by witing or it may
be inplied by conduct of the principal anobunting to
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consent or acqui escence or by the nature of the work that
the principal has entrusted to the agent.

(J.A 360). The district court then instructed the jury that no
evi dence had been presented in the case that Massey possessed
actual authority to issue the bonds in connection with the Sl eep
| nn Proj ect.

The district court next contrasted the concept of apparent
authority:

Apparent authority, on the other hand, is the
authority in which the principal has held the agent out
as possessing or which the principal has negligently
pernmtted the agent to hold hinself out as possessing.
If a principal acts or conducts his business either
intentional or through negligence or failed to di sapprove
of the agent’s acts or course of actions so as to |ead
the public to believe the agent possesses the authority
to act, then the principal will be bound by the agent’s
acts within the scope of this apparent authority.

(J.A 361) (enphasis added).

The district court then went on to give the jury standard
i nstructions explaining the concept of negligence. Notably, the
district court also gave the jury what anmobunted to a contributory
negl i gence instruction by instructing that the scope of an agent’s
apparent authority wll be governed by what authority the third
person, here DDG in the exercise of reasonabl e busi ness prudence
was justified in believing that the principal conferred upon its
agent .

I n wrapping up the bulk of its instructions on negligence, the

district court instructed the jury:
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So | finally instruct you on this issue that if
[ DDG has proven by the greater weight of the evidence
that C ncinnati negligently perfornmed or negligently
permtted WIliam Mssey to hold hinself out as
possessing authority, which included the authority to
i ssue the bonds in this case on behalf of G ncinnati, and
if you find [ DDG has shown by the greater wei ght of the
evidence that [DDE reasonably relied wupon this
appearance of authority in accepting and relying on the
bonds, then it would be your duty to answer [the second
guestion] in favor of [DDG

On the other hand, if [DDG has failed to prove such
apparent authority, or its reasonabl e reliance thereon or
if after considering all of the evidence you are unable

to say what the truth is, then it would be your duty to
answer [the second question] noin favor of [Cincinnati].

(J. A 364).

Consi stent with the district court’s instructions, the verdict
sheet submitted to the jury asked the jury to answer the foll ow ng
t hree questi ons.

1. Were the bonds fraudulently issued? YES NO

2. Was W I liam Massey aut hori zed under the doctrine of

apparent authority to issue the bonds for
Cincinnati? YES NO
3. What anmount of damages, if any, is defendant

Dynam ¢ Devel opnent Group entitled to recover from
plaintiff G ncinnati?

(J. A 408). Notably, DDG s only objection to this verdict form
prior to it being submtted to the jury went to question 2.
| nstead of the just quoted version of question 2 actually submtted
to the jury, DDG had proposed that question 2 read: “Was
C ncinnati negligent in allowing Massey to hold hinself out wth

t he apparent authority to act for Cincinnati?” (J.A 341).
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Following its deliberations, the jury returned a verdict in
favor of Cincinnati, finding that the bonds were fraudulently
i ssued and that Massey di d not have apparent authority to i ssue the
bonds. On October 16, 2003, the district court entered judgnent
upon the jury’'s verdict.

On Cctober 22, 2003, DDG filed a notion for a new trial
pursuant to Federal Rule of G vil Procedure 59 or, in the
alternative, for judgnent as a nmatter of |law. DDG based the new
trial portion of its post-trial notion on the following three
argunents: (1) the district court’s jury instructions and verdi ct
form failed to put a sinple negligence claim before the jury
separate and apart fromits negligence claimintertwined with the
doctrine of apparent authority; (2) the district court failed to
instruct the jury that when one of two persons nust suffer fromthe
fraud of another, the party who first reposed a confidence, or by
hi s negligent conduct nmade it possible for the | oss to occur, mnust
bear the loss; and (3) the district court failed to instruct the
jury on the portions of the North Carolina insurance statutes
requiring insurance conpanies to “report, investigate and control
the activities of corrupt agents.” (J. A 415).

The district court denied DDG s post-trial notion in toto.

G ncinnati Ins. Co., 336 F. Supp. 2d at 565. This tinely appeal

followed in which DDG repeats each of its three argunents in

support of its notion for a newtrial.
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.

DDG s overarchi ng argunment on appeal is that it deserves a new
trial because the district court’s jury instructions and verdict
form failed to put a sinple negligence claim before the jury
separate and apart fromits negligence claimintertwined with the
doctrine of apparent authority. According to DDG its sinple
negl i gence claimrests uponits theory that G ncinnati “negligently
supervised or termnated its agent Massey.” (DDGs Br. at 17).
DDG goes on to assert that its notion to anend its third
counterclaim served to clarify its intent to allege such a
negl i gence cl ai m separate and apart from a negligence cl ai mbased
upon or intertwined with the doctrine of apparent authority. DDG
al so represents to us that it repeatedly asked the district court
to submt a separate verdict question to the jury on whet her or not
C ncinnati had negligently supervised or termnated its agency
relati onship with Massey, but that the district court refused to do
so.

G ncinnati’s opposition on appeal mrrors the district court’s
reasoning below in rejecting this sanme argunent nmade by DDG in
support of its notion for a newtrial. The record inthis caseis
crystal clear that DDG s separate negligence theory, wholly
unrel ated to the doctrine of apparent authority, was created by DDG

out of whole cloth after the jury rendered its verdict. C ncinnati

Ins. Co., 336 F. Supp. 2d at 562-63. For exanple, in DDG s notion
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to anend its third counterclaimto conformto the evidence, the
restated allegations all referred to indicia of authority; an
apparent authority concept. Further, in DDG s argunents before the
district court regarding the jury instructions, DDG adm tted that
the issue of negligence as pled by it was intertwined with the
doctrine of apparent authority. Finally, in the proposed verdict
formthat DDG submtted to the district court for consideration
DDG only requested a specific question on negligence in the context
of the doctrine of apparent authority.

We whol eheartedly agree with Cincinnati that the district
court correctly ruled that DDG is not entitled to a new trial in
order to put a sinple negligence clai mbefore the jury separate and
apart fromthe doctrine of apparent authority.

It is settled in this jurisdiction that the formnulation

of issues and the formof interrogatoriesis commttedto

t he sound discretion of the trial judge. In considering

t he adequacy of the verdict form we consider severa

factors, including whether theinterrogatories adequately

presented the contested issues to the jury when read as

a whole and in conjunction with the general charge

whet her submi ssion of the issues to the jury was fair,

and whether the ultimate questions of fact were clearly

submtted to the jury.

Klein v. Sears Roebuck & Co., 773 F.2d 1421, 1426 (4th Cir. 1985)

(citations omtted).

The short of the long is that the record below in no nmanner
supports DDG s assertion on appeal that it alleged and pursued a
sinmpl e negligence claim separate and apart from its negligence

claim based upon the doctrine of apparent authority. As the
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district court correctly observed in its published opinion denying
DDG s notion for a new trial, fromthe time of DDGs notion to
amend its third counterclaimto conformto the evidence until the
case went to the jury, DDG repeatedly and consistently took the
position before the district court that its negligence claimwas

intertwined with the doctrine of apparent authority. C ncinnati

Ins. Co., 336 F. Supp. 2d at 562. At no time did DDG ever inform
the district court that it sought to pursue a theory of negligence
separate and apart fromthe doctrine of apparent authority.

In conclusion, we hold, based upon the reasoning of the
district court, id. at 561-63, that the jury instructions and
verdict formin this case adequately presented all contested i ssues
to the jury when read as a whole and in conjunction with the
district court’s jury instructions.? Accordingly, we affirm

AFFI RVED

2As previously noted, DDG al so nakes the sanme two remaining
argunents pertaining to jury instructions that it nade below in
support of its notion for a newtrial. W reject such argunents on
t he reasoning of the district court as well. d ncinnati Ins. Co.,
336 F. Supp. 2d at 563-565.
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