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LUTTIG G rcuit Judge:

Plaintiffs-appellants Kenny Cassel man and John Ethridge filed
suit in federal district court agai nst def endant-appell ee Arerican
Fam |y Life Assurance Conpany (AFLAC), seeking insurance coverage
for injuries under a policy they purchased from AFLAC The
district court granted partial summary judgnment to AFLAC on the
ground that ERI SA preenpted plaintiffs’ clains. The district court
al so granted summary judgnent to the defendant on the ground that
plaintiffs’ clains were not covered by the insurance policy and
defendant’s refusal to pay those clains was not in bad faith. For
the reasons that follow, we affirmthe district court’s holding
that plaintiffs’ clains are preenpted by ERISA, but reverse its
grant of summary judgnent on the question of coverage and bad

faith.

I .

Casselman and Ethridge were enployees of Georgetown Steel
Cor poration (GSC). In the early 1990s, the Steelworkers Union
requested that the conpany permt hourly enployees to purchase
suppl emental insurance on a pre-taxed basis. J. A 427. GSC
agreed, but required the enpl oyees to sel ect two conpanies to offer
t hese plans, which the union did. J.A 427-28. In 1995, AFLAC
becane one of the conpani es whose policies were offered to hourly

enpl oyees. J. A 428.



Cassel man and Ethridge each purchased an AFLAC suppl enent al
i nsurance policy with a sickness rider and an of f-the-job acci dent
disability rider. J.A 159-60; 242-43. After they had purchased
the insurance policies, each was injured in a separate accident
that occurred while at work. J. A 436. Cassel man slipped and
fell, rupturing a disk in his back. J.A 188. The ruptured disk
injured the sciatic nerve, causing problens with Casselmn’ s |eg
and foot that precluded his returnto work. J.A 185. Casselnman’s
doctor alleges that Cassel man has a |unbar disc disorder. J. A
309. Ethridge hurt his knee in a fall. J.A 248-51. Hi s doctor
submtted an affidavit that Ethridge suffered degenerative
arthritis of the right knee and a right knee disorder. J.A 311.
Bot h nen represent that their now di sabling health probl ens did not
afflict themuntil after their on-the-job falls. J.A 218-19, 253.

The plaintiffs sued AFLAC for coverage of their disabling
injuries under the sickness rider they had purchased from AFLAC,
alleging that these injuries fell under the policy’ s definition of
si ckness. They also alleged that AFLAC had acted in bad faith by
not paying their clains. The defendant sought partial sunmary
j udgnment on the grounds that ERI SA preenpted plaintiffs’ clainms and
sought summary judgnent on the question of coverage. The district

court granted both of these notions.



.
On appeal, we review the district court’s grant of summary

judgnent de novo. Higgins v. E.I. Du Pont de Nenpburs & Co., 863

F.2d 1162, 1167 (4th Cr. 1988). Summary judgnent is appropriate
only if the noving party denonstrates that “no genuine issue of
material fact exists and that the noving party is entitled to

judgnent as a matter of law.” Kinmmell v. Seven Up Bottling Co.

993 F. 2d 410, 412 (4th Gr. 1993).

A
The district court did not provide any reasoning for its
conclusion that ERI SA preenpted plaintiffs’ clainms. Both parties
agree that the correctness of the district court’s determ nation
depends entirely on whether the AFLAC plan falls within a safe
har bor exception renoving certain plans from ERI SA cover age.
The safe harbor exception provides as foll ows:

(j) Certain group or group-type insurance prograns. For
purposes of Title |I of the Act and this chapter, the
ternms “enpl oyee wel fare benefit plan” and “wel fare pl an”
shal I not include a group or group-type i nsurance program
offered by an insurer to enployees or nenbers of an
enpl oyee organi zation, under which

(1) No contributions are nade by an enpl oyer or enpl oyee
or gani zati on;

(2) Participation [in] the program is conpletely
vol untary for enpl oyees or nenbers;

(3) The sole functions of the enployer or enployee
organi zation with respect to the program are, wthout
endorsing the program to permt the insurer to publicize
the programto enpl oyees or nenbers, to collect prem uns
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t hr ough payrol |l deductions or dues checkoffs and to rem t

themto the insurer; and

(4) The enployer or enployee organization receives no

consideration in the form of cash or otherwise in

connection with the program other than reasonable

conpensation, excluding any profit, for admnistrative

services actually rendered in connection wth payrol

deductions or dues checkoffs.
29 CF.R § 2510.3-1(j). AFLAC maintains that GSC exceeded the
limted enployer role outlined in (1), (3), and (4), thereby
removing the plan from the reach of the safe harbor provision.
Because the enpl oyer served functions other than those outlined in
(3), the safe harbor is inapplicable and we need not reach AFLAC s
remai ni ng ar gunents

Courts appl yi ng the saf e harbor excepti on have enphasi zed t hat
enpl oyers can only assune a very limted role with respect to the

plan if the third prong is to be satisfied. See Butero v. Royal

Maccabees Life Ins. Co., 174 F.3d 1207, 1213 (11th Cr. 1999) (“The

regul ation explicitly obliges the enployer who seeks its safe
harbor to refrain from any functions other than permtting the
insurer to publicize the program and collecting premuns.”)

(emphasis in original); Hansen v. Continental Ins. Co., 940 F.2d

971, 977 (5th Cr. 1991) (simlar). Here, it is clear that the
l[imted functions outlined in the regulation -— permtting
publici zing of the program collecting prem unms, and rem tting them
to the insurer —- were exceeded by the conpany.

The plan administrator testified in a deposition that GSC

“chose to exclude salaried enployees from participation in the

-6-



plan,” J.A 344, an exclusion reflected in the plan docunents
J. A 407. Notwi thstanding the Union’s request for coverage
specifically for hourly enployees, plaintiffs present no evidence
to contradict the adm nistrator’s representation that the enpl oyer
selected the type of enployees who would be eligible for the
pr ogr am Al though the Union selected the plans that would be
of fered based on a vote of its nmenbership, J.A 428, the enployer
reviewed those plans, and the plan admnistrator testified that
“[i]f they had conme in here with sonebody that was margi nal or, you
know, | ess than having a good conpany rating, we woul d have advi sed
them that we didn’'t have nuch confidence in this carrier.” J.A
366. To ensure that AFLAC was a “reputable and well thought of
i nsurance conpany,” GSC engaged a consulting firmto investigate
AFLAC. J. A 387.

Both determning eligibility criteria and selecting the

i nsurance conpany have been found relevant to the determ nation of

whet her the safe harbor is applicable. See Butero, 174 F.3d at
1213 (recogni zing, in holding the safe harbor inapplicable, that
the enployer picked the insurer and deenmed certain enployees
ineligible to participate). G ven the unequivocal |anguage of the
regulation limting functions of the enployer to the enunerated
tasks, we conclude that the enployer exceeded the bounds of the

perm ssible interaction with the program under the safe harbor.



The plaintiffs urge a contrary conclusion by focusing on a
Depart ment of Labor Advisory Opinion interpreting section 2510. 3-
1(j), which describes an enployer as “endorsing” a programwthin
the meaning of (j)(3) if “the enployer or enployee organization
expresses to its enployees or nenbers any positive, normative
j udgnment regarding the program” Op. Dep’'t of Labor 94-25a (1994),
1994 ERI SA LEXIS 29, at *7. Plaintiffs argue that GSC did not
endorse the programunder this definition, and thus that the safe
har bor applies. But the Advisory Opinion’s discussion of
endor senent does not purport to be a definition of section 2510. 3-
1(j)(3) in its entirety, but only an explanation of what
constitutes “endorsenent.” Contrary to plaintiff’s apparent
readi ng of section (j)(3), under the plain terns of that section,
an enployer can violate (j)(3) by exceeding the specifically
enuner at ed perm ssible activities, evenif such extra activity does
not involve “endorsenent.” 1In fact, the advisory opinion held that
t he saf e harbor was not only inapplicabl e because the enpl oyer had
endorsed the program at issue, but al so because the enployer had
exceeded the specific function limtations of section 2510. 3-
1(j)(3). 1d. at *8. The advisory opinion thus does not inpact our

conclusion that the enployer’s functions exceeded those permtted



by the safe harbor exception, regardl ess of whether such functions
entail ed “endorsenent.”?

The group insurance program under which the plaintiffs
purchased their insurance is thus an ERI SA plan. And “when the
validity, interpretation or applicability of a plan term governs
the participant’s entitlenent to a benefit or its anount, the claim
for such a benefit falls within the scope of” ERISA s coverage
provision, 29 U S . C 8§ 1132(a), which provides “the exclusive
vehicle for actions by ERI SA-plan participants and beneficiaries
asserting inproper processing of a claimfor benefits.” Singh v.

Prudential Health Care Plan, Inc., 335 F.3d 278, 291 (4th Crr.

2003). Plaintiffs’ clainms clearly depend upon the interpretation
of the | anguage of the plan, specifically of the term “sickness.”
These clains are thus preenpted under ERI SA and the district court
properly granted partial summary judgnent in favor of the def endant

with respect to ERI SA preenption.

! Although a plan that satisfies the provisions of the safe
harbor is necessarily excluded from coverage under ERISA an
i nsurance plan that does not fall within the safe harbor may stil
fail to qualify as a plan covered by ERISA. See Butero, 174 F. 3d
at 1214; Hansen, 940 F.2d at 976-77. But plaintiffs do not argue
that the plan fails to qualify as an ERISA plan at all, but only
that it is excepted from ERI SA coverage by the safe harbor
exception.
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B.
W do not dismss a claimthat is preenpted by ERI SA but
rather “treat it as a federal claimunder [29 U S C § 1132]."2

Dar cangel o v. Verizon Conmmunications, Inc., 292 F. 3d 181, 195 (4th

Cr. 2002). W have held that “the plain | anguage of an ERI SA pl an
must be enforced in accordance with ‘its literal and natural

meaning.’” United MA@ Il Corp. v. Stinnett, 154 F.3d 168, 172 (4th

Cr. 1998). Looking to the literal neaning of the terns in the
AFLAC policy purchased by plaintiffs, it is clear that the district
court erred in granting sumary judgnent to the defendant.

The policy purchased by plaintiffs provides that “[i]f you
[plaintiffs] are Totally Di sabl ed due to Sickness, we will pay you
one-thirtieth of the benefit shown in the Policy Schedul e for each
day you remain disabled.” J.A 124. *“Sickness” is defined as “a
di sease or disorder first manifested nore than 30 days after your
Ef fective Date of coverage and while coverage is in force.” J.A
1009.

The defendant urges that any disorder that is caused by a
wor kpl ace fall is necessarily outside the rider’s definition of
“sickness.” But the sickness rider places no limtations on the
perm ssi bl e causes of a disorder that can constitute “sickness.”

Plaintiffs allege that they now suffer from |ong-term physica

2 To the extent the clains seek renedi es that fall outside the
scope of 29 U. S.C. § 1132(a), however, those clains are rejected as
preenpted. Singh, 335 F.3d at 290.
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probl ens, nanely | unbar di sc di sorder and ri ght knee di sorder. The
ordinary meaning of “disorder,” as it appears in the policy’s

definition of “sickness,” enconpasses those probl ens regardl ess of

their direct cause. The ordinary neaning of “disorder” is “a
derangenment of function: an abnormal physical or nental condition:

sickness, ailnment, malady.” Wbster’s Third New Int'|l Dictionary

652 (1986). Each plaintiff clearly alleges that he suffers froma
debilitating condition which is both a derangenent of function and
an abnormal physical condition, and thus each plaintiff suffers
from “sickness” under the policy definition, at l|east for the
pur pose of defeating defendant’s notion for summary judgnment. By
defining “sickness” in terns of “disorder” and without regard to
cause, the policy forecloses defendant’s narrow definition of
si ckness and enconpasses the plaintiffs’ physical disorders arising
fromtheir on-the-job accidents.

To counteract the policy’s | anguage, AFLAC focuses on the fact
that the plaintiffs selected a sickness rider and failed to sel ect
an on-the-job disability rider, which also would clearly have
covered their clains. But the fact that the plaintiffs did not
select the on-the-job rider is irrelevant, given that the sickness
rider that they did select provides, by its terns, coverage for the

di sorders for which they seek paynent.
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CONCLUSI ON
For the reasons stated herein, the judgnent of the district
court that the plaintiffs’ clains are preenpted by ERISA is
affirmed. The district court’s grant of summary judgnent in favor
of defendants on the plaintiffs’ clainms for coverage and bad faith

refusal to pay is reversed, and the case is remanded for further

proceedi ngs consistent with this opinion.

AFFI RVED | N PART,
REVERSED | N PART,
AND RENMANDED
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