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PER CURI AM

Nor f ol k Sout hern Rai |l way Conpany (“Norfol k Sout hern”) appeal s
various findings of fact and conclusions of |aw entered by the
district court following a bench trial in an action brought by
Al stom Power, Inc. (“Alstonf) under the Carmack Anmendnent to the
Interstate Commerce Act. See 49 U.S.C A 8 11706 (West 1997). For

the reasons that follow we affirm

l.

Al stom designs, fabricates and supplies conmponents for heat
recovery steamgenerators (“HRS generators”) used in el ectric power
plants. In July 1998, Alstomentered into a five-year contract to
supply HRS generators to Duke/Fluor Daniel, Inc. (“DFD’), the
general contractor for the construction of power plants in Hidal go,
Texas, and Veazie, Maine. The contract inposed various delivery
deadlines for the HRS generator conponents to arrive at the DFD
construction sites. The contract included a |iquidated danmages
provi sion that was triggered by a m ssed delivery date. The anount
of liquidated danages due wunder this provision increased
proportionally wth the I ength of the delay.

Al stomfabricates the conmponents for its HRS generat ors- - st eel
nodul es and steam drums—at plants in Kings Muntain, North

Carol i na, and Chattanooga, Tennessee. The trenmendous wei ght of the



conmponents generally requires Alstomto ship themby rail. 1In the
fall of 1998, Al stonis Manager of Transportation, G egory Gowans,
arranged for the shipnent of the HRS generator conponents to DFD s
construction site at Veazie with Norfol k Southern, the only rail
carrier that serviced Alstonis North Carolina and Tennessee pl ants.
I n expl aining Alstonm s shipping requirenments for the DFD contract,
Gowans informed Norfolk Southern that Alstonis planning was
predi cat ed upon an expected transit tinme of seven to fourteen days,
and that the final deadline for the delivery of the nodules to
Veazi e was June 30, 1999, pursuant to Alstomis contract with DFD
Gowans al so informed upper-1level managers from Norfol k Sout hern
that late delivery would give DFD the right to seek I|iquidated
damages from Al st om

In May 1999, Alstom began delivering nodules to Norfolk
Sout hern for shipnent. Each nodul e was shi pped under a separate
UniformBill of Lading requiring Norfolk Southern to transport the
shi pments with “reasonabl e dispatch.” The “reasonabl e dispatch”
period was not defined. Utimtely, twenty-six out of thirty steel
nodul es bei ng shi pped to Veazie arrived after the June 30 deadl i ne.
Both parties contributed to the delays: Norfol k Southern’ s actual
transit tinme ranged from 29-62 days, and Al stom experienced
manuf acturing problens that contributed to the delay of certain

shi pments. At sonme point during the sumer of 1999, when it was



apparent that Al stom would have difficulty nmeeting the delivery
deadl i nes, Gowans secured prem umtransportati on services for sone
of the shipnments, including special trains to transport only
Al stomi s nodul es and weekend inspections at transfer points.

In Septenber 1999, Alstom and DFD began negotiating DFD s
claim for damages as a result of the wuntinely deliveries.
Initially, DFD sought |iquidated danages under the contract of nore
than ten mllion dollars--$5.08 million attributable to the late
deliveries to Veazie and the remainder attributable to late
deliveries to DFD s Hi dal go, Texas, construction site. Eventually,
however, DFD relented on its demand for |iquidated damages and
indicated that it would settle for actual damages caused by the
del ayed deliveries, provided that a settlenment could be reached
qui ckly and w t hout haggli ng.

The parties ultimately reached a settlenent based on DFD s
uni | ateral cal cul ation of actual danages. M ke Stark, a forner DFD
enpl oyee who negoti ated the settlenment terns with Alstom testified
that on Novenber 15, 1999, DFD presented its cal cul ati on of actual
damages to Al stom and expl ained the general basis for the claim
However, in light of DFD s right to pursue |iquidated damges under
the contract, DFD “made it quite clear . . . that [DFD] had no

contractual obligation to give [Alston] . . . information” about



how DFD arrived at an actual damages figure or to “prove that this
was right or wong.” J.A 1638.

Concluding that DFD s <calculations were accurate and
reasonabl e under the circunstances—indeed, they were nuch |ess
than the |iquidated danages originally sought by DFD -Alstonis
negoti ators accepted DFD s settlenent offer w thout requiring an
accounting or itenm zation of the all eged actual damages. The final
settlenent figure was $3.6 mllion, covering damages incurred by
DFD at both the Veazie and Hi dalgo sites. The $3.6 mllion anmount
consisted of $1.8 million in cash and $1.8 mllion in extended
warranties.

On Decenber 22, 1999, the parties confirned the essential
ternms of the settlenent agreenent in a two-page docunent (the “Term
Sheet”). The Term Sheet purported to “serve as the basis for a
negoti ated settlenment agreenment between [DFD] and [Alstom for
Li qui dated Damages arising from del ayed deliveries for the Mine
| ndependence Project . . . and for Hi dalgo Energy Project.” J.A
2906. The Term Sheet set forth the anmount of the cash paynent,
expl ai ned Alstomis extended warranty obligations, and indicated
that the settlenment covered all past and present clains relating to
del ays at the Veazie and Hi dalgo construction sites. The Term
Sheet, however, did not apportion settl enent between t he Veazi e and

Hi dal go sites, and it did not distinguish between damages resulting



fromAl stonmi s owmn manuf acturing del ays and those caused by Norfol k
Southern’s transit issues. The Term Sheet also reflected the
parties’ agreenment “to reduce these terns to a settl enment agreenent
for signature as soon as possible after the holidays.” J.A 2907.
There is no evidence, however, that the parties subsequently
executed a formal settlenment agreenent. According to John
Stratton, an Al stom enpl oyee who participated in the negotiation
process, the parties honored the Term Sheet even though no fornal
agreenent was prepared or signed after the holidays.

On March 6, 2000, Alstonis attorney submtted an el even-page
letter to Norfolk Southern asserting a claim under the Carnmack

Amendnent for damages caused by the late deliveries to the Veazie

site. Neither this letter nor the subsequent |awsuit sought
i ndemmi fication for danmages paid by Alstomin connection with the
Hi dal go site. Al though the letter incorrectly indicated that,
pursuant to its contract with DFD, Alstom had already paid
$1,695,000 in liquidated damages, it acknow edged that Alstons
production problens contributed to the delays and thus denmanded
rei mbursenent fromNorfol k Southern in the amount of $930, 000—I ess
than the full anpbunt. Alstomis claim also included $203,276 in
premum freight charges that Al stom paid for substitute rail
service incurred “[a]s a direct result of [Norfolk Southern’s]

failure to provide tinely service to Veazie.” J.A 2916. 1In the



claim letter, Al stom offered to disclose to Norfolk Southern
“confidential contract provisions” and other relevant docunents
upon the execution of a confidentiality agreenent. J. A 2908.
Nor f ol k Sout hern, which was undergoing a nerger with another rai
carrier, indicated it would respond to the claim as soon as
possi ble. Although Al stom sent additional letters in April and
Sept enber 2000, Norfolk Southern failed to respond.

On March 2, 2001, Alstomfiled this action, seeking to recover
damages for the late deliveries to Veazie under the Carmack
Amendnent.* Follow ng the conpletion of discovery, Alstom noved
for partial sunmary judgment, seeking a ruling that Norfolk
Southern, as a matter of law, “violated its statutory obligation
under the Carnmack Anendnent to transport Alstonis nodules with
reasonabl e di spatch.” J. A 848. The parties agreed that, in order
to rule on this issue, the district court would first need to
determ ne the reasonabl e di spatch period for these shipnents, the
poi nt at which the reasonabl e dispatch period begins to run, and
the actual delivery tine. Even accepting Norfolk Southern’'s
evi dence as true, the court determned that thirty-one of thirty-

two nodules were not delivered with reasonabl e dispatch. The

!Al stom al so included claims for (1) breach of the bills of
| adi ng, (2) breach of the duty of good faith and fair dealing, and
(3) breach of contract. The district court dismssed the first two
clainms and Norfol k Southern was awarded sunmmary judgnent on the
t hi rd.



district court concluded that it would be for the finder of fact at
trial to decide whether the remaining nodule was delivered with
reasonabl e di spatch

Norfol k Southern filed a cross-notion for summary judgnent,
contending that Alstom offered insufficient evidence that Norfolk
Sout hern, regardless of whether it delivered with reasonable
di spatch, caused any of the damages <clainmed by Al stom
Specifically, Norfolk Southern argued that because the nodul es at
the time of delivery were mssing parts due to nanufacturing
probl ems, Norfolk Southern’s failure to deliver with reasonable
di spatch did not cause Alstomto violate its delivery deadlines.
Nor f ol k Sout hern al so argued that it was not |iable for any portion
of the unallocated settlenment because the apportionnment of danmages
rested on specul ation. Finally, Norfol k Southern contended that it
was not liable for the premumrail services procured by Al stom
The district court concluded that a triable issue of fact existed
as to all three issues and denied the notion.

In Novenber 2003, the district court conducted a four-day
bench trial and reached the follow ng concl usions. First, the
court rejected Norfol k Southern’s argunent that Alstomfailed to
file a valid notice of claim under the Carmack Amendnment—a
prerequisite for inposing liability upon a rail carrier-—because

Al stomis March 6, 2000, letter did not claim a “specified or



det erm nabl e anount of noney.” 49 C.F.R 1005.2(b). The district
court concluded that the letter satisfied the claimrequirenent.
The court reasoned that “[a] Carmack Amendrment claim is not
intended to serve as an item zed statenent of account that the
carrier is expected to pay by return mil. I nstead, the claim
triggers the carrier’s obligation to investigate it pronptly upon
receipt.” J.A 3214.

Next, the district court considered whether Norfol k Southern
delivered with reasonabl e di spatch the remaining nodul e, an issue
left for trial followi ng the court’s summary judgnment ruling. The
court found that the reasonabl e dispatch period for regular train
service in this case was fourteen days, a factual determ nation
that fell confortably between the range of reasonabl eness suggest ed
by the parties’ wtnesses-—-Al stom took the position that the
reasonable transit tine was between seven and fourteen days, and
Norfol k Sout hern esti mated between sixteen and twenty days. Wth
respect to special trains that charge a premumrate, the court
found that a reasonable dispatch period of seven days was
appropriate. The district court also determ ned, contrary to the
position taken by Norfol k Southern, that the reasonabl e dispatch
period should be measured fromthe tine that a rail carrier issues
a waybill signifying the shipnment has been inspected and is

approved for transit, not the time that the carrier actually begins
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“pul l'ing” the shipnent. Finally, applying these findings, the
court concluded that the last of the thirty-two nodules was
del i vered beyond t he reasonabl e di spatch period in violation of the
Car mack Anmendnent .

As for causation, the district court concluded that Norfolk
Southern’s | ate deliveries caused actual harm even though many of
the nodul es arrived at Veazie wi thout pressure nozzl es because of
production problens at the Alstomplants. The court found that the
m ssing nozzles did not inpede the construction schedul e because
the nozzles were not needed until shortly before the power plant
began operati ng.

The district court rejected Norfol k Southern s argunent that
it was not liable for the premium freight charges paid by Al stom
because Al stonis manufacturing problens would have required the
hiring of these special trains in any event. The court reasoned
t hat Gowan’s deci sion to secure an alternate carrier—before there
was any indication of a nmanufacturing problem-was a reasonable
response to the fact that there were transit delays for even the
earliest shipnents. The district court found, therefore, that
“Gowans woul d have engaged these services regardless of Alstonis
manuf acturing problens.” J.A 3226.

Finally, the district court concluded that, before it could

determ ne the danages owed by Norfolk Southern for its untinely
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deliveries, it was required to identify the portion of the
settl enent between Alstom and DFD that was attributable to del ays
at Veazie, not Hidalgo; to identify the portion of the settlenent
paid for the |ate delivery of nodules, as opposed to other parts
arriving late; to deternmine a dollar value for the extended
warranties portion of the settlenent; and to “determ ne the share
attributable to Norfolk [Southern]’s transit delays (rather than
Al stomi s manufacturing delays).” J.A 3226.

Based on the testinmony of Mke Stark, a former DFD enpl oyee
who participated in negotiating the settlenent, the district court
concluded that sixty-three percent of the settlenment anmount was
attributable to del ays at Veazie. The court further found that the
entire settl enent anount was based on the | ate delivery of nodul es
as opposed to other parts and equi prrent. Furthernore, the district
court credited the testinony of John Stratton, Alstonis project
director for generators, that it would cost A stom $700,000 to
honor the extended warranty portion of the settlenent. Finally,
the district court recognized that Norfol k Southern was not solely
at fault for the late deliveries, given that Alstomfailed to have
some of the nodules ready for shipping until after the June 30
deadl i ne. Accordingly, the court arrived at the follow ng formul a

for calculating danages: “$1.575 mllion multiplied by the
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percentage of total delay attributable to Norfol k [ Sout hern], plus
the cost of premumtransportation services.” J.A 3255.

The district court invited Alstomto submt a proposed final
damages figure using this fornula and to brief the court on the
propriety of pre-judgnment interest. The district court |ikew se
invited a response fromNorfol k Southern. A stomsubmtted a fina
figure of $1,459,485, including interest. The court reduced the
interest claimed by Alstom but otherwise adopted Alstonis

cal cul ation and entered judgnent in the anbunt of $1,230,871.°2

.
A
Nor f ol k Sout hern argues that Alstomfailed to file a proper
witten notice of claimand was therefore precluded from bringing
suit on its delay claim under the Carnmack Amendnent. Li ke the
district court, we reject this claim
The Carmack Amendnent to the Interstate Commerce Act inposes
liability upon arail carrier “for the actual loss or injury to the
property” it transports under a bill of |ading. 49 U S.C A 8

11706(a); see Sienens Power Transmission & Distrib., Inc. V.

Norfol k Southern Ry. Co., 420 F.3d 1243, 1248 (11th Gr. 2005). A

bill of lading is essentially “a transportation contract between a

2On appeal, Norfol k Southern does not specifically challenge
the award of prejudgnent interest.
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shi pper/consignor (i.e., a seller of goods) and a carrier.” Paper

Magic Goup, Inc. v. J.B. Hunt Transport, Inc., 318 F.3d 458, 461

(3d Cir. 2003). Although the statute refers to “loss or injury” to
t he property bei ng shi pped, the Carnmack Amendnent allows a shi pper
to recover danmmges caused by the carrier’s unreasonable delay in

transporting the shipnment. See New York, Philadel phia & Norfolk

R R Co. v. Peninsula Produce Exch. of M., 240 U S. 34, 38-39

(1916); Hector Martinez & Co. v. Southern Pac. Transp. Co., 606
F.2d 106, 108 (5th Cr. 1979).

The uniform bill of lading issued by all rail carriers
obligates carriers to transport shipments wth “reasonable
di spatch.” 49 C F.R 1035, App. B, 8 2(a) (2004). The terns of
the uniformbill of lading also require that, “[a]s a condition
precedent to recovery, clains nust be filed in witing with the
receiving or delivering carrier, or carrier issuing this bill of
| adi ng, or carrier on whose line the | oss, damage, injury or del ay
occurred, within nine nonths after delivery of the property.” 49
C.F.R 1035, App. B, § 2(b). Thi s | anguage conports with the
statutory directive that shippers be afforded no |Iess than nine
months to file a claimwth the carrier and no | ess than two years
to file a civil action. See 49 U S.C. A § 11706(e).

The Departnment of Transportation has prescribed various

baseline requirements for a shipper’s claim See 49 CF.R
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1005. 2(b). The claim nmust be in witing, it nust be submtted
withinthetime limts set by the bill of lading, and it nust: “(1)
[cl]ontain[] facts sufficient to identify the . . . shipnent
, (2) assert[] liability for alleged |oss, damage, injury, or
delay, and (3) mak[e] claim for the paynent of a specified or
det er mi nabl e amobunt of noney.” |d.

The primary purpose of the pre-suit claimrequirenent is to
“secur[e] reasonable notice for the carrier so that it can conduct

an i ndependent investigation.” Sienens Power, 420 F.3d at 1251.

The purpose of the regulation is “not to permt the carrier to
escape liability but to insure that the carrier has enough
information to begin processing the claim” [d. at 1252 (internal
guotation marks onmitted). Thus, a specific anobunt is not required;
the claimnust communicate the intent to hold the carrier |iable
and provide sufficient information for the carrier to investigate
the claim See id.

Based on these general principles, Norfol k Southern argues
that “where a carrier denies a proper tinely filed freight claim
any subsequent suit against the carrier essentially asks the courts
to review the propriety of the carrier’s denial.” Brief of
Appel I ant at 19. Thus, Norfolk Southern argues that the court
shoul d deci de only whet her the carrier shoul d have paid the precise

claim presented to it. Norfol k Southern contends that Al stoms
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letter of March 6, 2000, sets forth a different claimthan the one
that actually went to trial and, therefore, failed to satisfy the
“specific or determ nabl e anount of noney” requirenment prescribed
by regulation. Alstomis claimincorrectly asserted that it had
al ready paid |iquidated danages of $1, 695, 000. Acknow edgi ng t hat
producti on probl ens contributed to the del ays, Al stomnmade a denmand
for $930,000, in addition to $203,276 for the premumrail services
that it secured to mtigate the delays. The total amount of the
delay claimwas just over $1.1 mllion. Norfolk Southern points
out, however, that Al stomincreased the amount of its claimafter
suit was filed and changed the basis for its claimfromli qui dated
to actual danmages.

W agree with the district court that the March 6, 2000
letter gave plenty of information to permt Norfolk Southern to
begin its investigation. The fact that the letter msstated the
basis for determning the anount of its claim-the |iquidated
damages cl ause as opposed to the negotiated settlenent of DFD s
actual damages—did not prevent it from satisfying the claim
requirenent. As the district court observed, the regulations do
not require “an item zed statenent of account that the carrier is
expected to pay by return mail.” J.A 3214.

Norfol k Southern’s conplaint boils down to its belief that

Al stom s claimfor damages presented in the March 6 | etter norphed
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into something different at trial. Nor fol k Sout hern cannot w n
this argunent, however, by hyper-technical reliance on regul ations
designed to afford it an opportunity to investigate the clai mwhen
Norfol k Southern in fact conducted absolutely no investigation of
t he clai mand made no deci sion on the claimbefore this action was
filed. See 49 CF.R 8 1005.4 (2004) (requiring carriers to
investigate clainms pronptly); 49 C.F.R 8 1005.5 (2004) (directing
carriers to “pay, decline, or nmake a firm conprom se settlenment
of fer” within 120 days after receiving the clain). Accordingly, we

reject this argunent.?

B
Norfol k Southern next argues that the district court’s
al l ocation of the settlenment between Veazi e and Hi dal go cannot be
affirmed because it was based on specul ative and inadm ssible
evidence. First, Norfol k Southern contends that the district court
should not have permtted any testinony regarding how the

settlement was allocated in |ight of Alstonmis failure to produce a

*We likewise reject Norfolk Southern's argunent that the
j udgnment shoul d be vacated because the district court quashed the
trial subpoena issued to the attorney who drafted the Novenber 6
claimletter that wongly indicated Al stompai d | i qui dat ed damages.
Even assum ng such testinony would not have divul ged privileged
information, we fail to see the relevance of testinony regarding
how the statenent about |iquidated damages “canme to be nade.”
Brief of Appellant at 48. It is undisputed that this assertion was
false, and that Alstom and DFD did not reach a settlenment using
I i qui dat ed damages.
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formal settlenment agreenent between Al stom and DFD. According to
Norfol k Southern, any testinony about how the settlenment was
al |l ocated was barred by the best evidence rule. Norfolk Southern
al so argues that Alstomis failure to produce a formal settlenent
docunent suggests spoliation of the evidence.

The district court found that “[o] n Decenber 22, 1999, Al stom
and DFD nenorialized the main points of the settlenment in
(the *Term Sheet’)” and that “[t]he parties intended to prepare a
formal settlement agreenent after the wi nter holidays, but never

did so.” J.A 3210 (enphasis added). The court concluded that the

“Term Sheet . . . is the sole contenporaneous witing that
describes the settlenment.” | d. Norfol k Southern’s argunents
assume the opposite—-that the parties created a formal, integrated

settl enent docunent. However, Norfol k Sout hern has not hi ghlighted
any record evidence that would convince us that the factual
findings of the district court in this regard were clearly
erroneous. Accordingly, we reject Norfol k Sout hern’s argunent t hat
the district court erred in considering testinony regarding the

terms of the settlenent.?

“Nor f ol k Sout hern al so contends that the parol evidence rule
bars testinony regardi ng the allocation of settlenent funds because
“[i]t is also possible that the Settl enent Agreenment was silent as
to allocation, but contained a nerger clause.” Brief of Appellant
at 29. This argunent injects speculation into an argunent already
based on the unsupported assunption that a formal settlenent
docunent existed. We reject this theory as well.
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Next, Norfol k Southern argues that the testinony relied upon
by the district court to support its allocation determ nation was
too specul ative to have been considered. The prinmary negotiators
for Alstom and DFD testified at trial about the delay damages
linked to the Veazie site as opposed to the damages attributed to
t he Hidal go site. Norfol k Southern characterizes this testinony as
post hoc all ocati on of danages, supplying the settlenment with terns
the parties never agreed upon or considered. The w tnesses,
however, testified that the allocation of danages between Veazie
and Hi dal go was, in fact, considered at the tine of settlenent even
though the Term Sheet did not item ze the conponents of the
settl enment. We conclude that there is sufficient evidence to
support the district court’s finding that the parties allocated
del ay damages between the two sites in reaching a settl enent.

Finally, Norfolk Southern contends that the deposition
testimony of witnesses from Al stom and DFD was inconsistent as to
what percentage of the lunp sum settlenment had been allocated to
the Veazie site, thus denonstrating the unreliable and specul ative
nature of the allocation evidence. Specifically, Thomas DeHart, a
DFD enpl oyee involved in the settlenent negotiations, indicated
that approxinmately forty-four percent was apportioned to Veazi e,
while Alstomis Stratton indicated that the settlenment was split

evenly between the two sites. Both of these w tnesses, however,
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wer e expl ai ning how the settlenent was apportioned for accounting
purposes, not for purposes of determning actual danmages.
Utimately, the district court accepted the trial testinony of Mke
Stark, a fornmer enployee with DFD with no ties to Alstom who
i ndi cated, based on his contenporaneous notes, that sixty-three
percent of the settlenent was apportioned for actual damages at
Veazie. W conclude that this evidence was sufficiently certain

and non-specul ative to permt the court to make its findings.?

C.

Finally, Norfolk Southern argues that the district court
abdicated its role as a fact-finder when it directed Alstom to
submt a proposed final judgnent using the |iquidated damages
formul a that Al stomdi savowed earlier inthe litigation. W cannot
agr ee. Al though Norfolk Southern is correct that we have
“consistently disapproved of the practice of a district court
adopti ng proposed findi ngs of fact and concl usi ons of | aw submtted

by the prevailing party,” Diustrict 17, United Mne Wrkers of

Anerica v. Apogee Coal Co., 13 F.3d 134, 137 n.4 (4th Cr. 1993),

this is not such a case. The district court made its own detail ed

°Nor f ol k Sout hern al so chal | enges the district court’s finding
that Alstomis entitled to recover the prem umtransportati on costs
it incurred. This argunment sinply takes issue with the district
court’s view of the evidence. Finding no clear error, we reject
this argunent as well.
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findings of fact, including the fornmula for determ ning damages,
and arrived at its own conclusions of law. The district court’s
order nerely directed Alstomto performa cal cul ati on based on the
court’s factual determnation. Part of the calculation called for
a determnation of the nunber of “delay days” attributable to
Nor f ol k Sout hern, but the court invited both sides to submt briefs
on this narrowissue. Mreover, the district court did not use the
“contractual |iquidated damages” provision, as Norfolk Southern
contends. |Indeed, the district court specifically found that DFD
wai ved the |iquidated danages clause and settled its |losses with
Al stom based on actual damages. The formnmula devised by the court

did not change this finding.

For the foregoing reasons, we affirmthe district court.

AFFI RMED
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