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TRAXLER, G rcuit Judge:

Petitioner WIllie Brown, Jr., appeals the district court’s
denial of his petition for a wit of habeas corpus under 28
US CA 8§ 2254 (West 1994 & Supp. 2005), which alleged (1) that
hi s deat h sentence viol ates the Ei ghth and Fourteenth Anendnents to
the United States Constitution because the jury was instructed that
it must wunaninobusly find the existence of any mtigating
circunstances; and (2) that his appellate counsel rendered
constitutionally ineffective assistance by failing to argue this
unanimty issue on direct appeal to the North Carolina Suprene

Court. For the follow ng reasons, we affirm

l.
I n Novenber 1983, a North Carolina jury convicted Brown of the
armed robbery and first-degree nurder of Vallerie Ann Roberson
Di xon. The facts |eading to Brown’s conviction are fully set forth

by the North Carolina Suprene Court in State v. Brown, 337 S.E. 2d

808 (N.C. 1985), and by this court in Brown v. Lee, 319 F.3d 162

(4th Cr. 2003). For purposes of this appeal, the follow ng
excerpt will suffice:

At approximately 5:47 a.m on the norning of March
6, 1983, a Zip Mart convenience store on Main Street in
Wl lianston, North Carolina, where Ms. Di xon was supposed
to be working as a clerk, was reported enpty. A
patrolling police officer had seen Ms. Dixon in the store
less than thirty mnutes prior to the report. Money from
the cash register and a store safe was ni ssing, as was
Ms. Dixon’s autonobile. A search for M. D xon was
i edi at el y begun.



At about 6:20 a.m, a police officer spotted M.
D xon’s autonobile traveling on a nearby road. The
aut onobi | e was st opped by police officers, and Brown, who
was driving alone in the vehicle, was i medi ately pl aced
under arrest and advised of his rights. A .32 caliber
si x-shot revol ver, a paper bag containing approxi mately
$90 i n cash and change, and a change purse contai ni ng M.
Dixon’s drivers license and social security card were
found in the autonobile. A pair of ski gloves and a
t oboggan cap with eye holes cut out of it were found on
Brown’ s person. The exterior of the car was partly
covered with fresh nud. According to the police
officers, Brown adnmtted that he robbed the Zip Mart and
fled in Ms. Dixon’s car, but clainmed that Ms. D xon was
unharmed when he left the store.

At approximately 4:00 p.m that afternoon, M.
Di xon’ s body was found on a nuddy | ogging road in a rural
area outside WIlianston. Forensic pathol ogy and firearm
tests revealed that Ms. D xon had been shot six tines
with the .32 caliber revolver that police had found in
Di xon's car at the tine of Brown' s arrest.
Id. at 165. In Novenber, 1983, Brown was tried and convicted of
first degree nmurder and the capital sentencing phase of the trial
began. At the conclusion of the sentencing phase, the jury found
t hree aggravating circunstances.! The trial court submtted seven
possi ble mtigating circunstances for the jury’ s consi deration, but

the jury found none.? The jury returned a recomendation that

The jury found the followi ng aggravating circunstances: (1)
t hat Brown had previously been convicted of a felony involving the
use of threat or violence to the person; (2) that the nurder was
commtted by Brown while he was engaged in the conm ssion of or
flight after commtting a robbery; and (3) that the nurder was
especi ally hei nous, atrocious, or cruel.

°The mtigating circunstances submtted to the jury for
consideration were (1) that Brown had no significant history of
prior crimnal activity, (2) that Brown was a person of limted
intelligence and education, (3) that Brown was under the age of 21
at the tinme he commtted any previous felonies for which he had
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Brown be sentenced to death for the nurder conviction. On appeal
to the North Carolina Suprene Court, counsel raised seventeen
clainms of error, but did not assert that the trial judge erred in
instructing the jury that mtigating circunstances nust be found
unani nousl y. The North Carolina Suprene Court affirmed Brown's
conviction and death sentence, see Brown, 337 S.E 2d at 830, and
the United States Suprenme Court denied Brown’s petition for wit of

certiorari in 1986. See Brown v. North Carolina, 476 U S. 1164

(1986) .

On March 9, 1987, Brown filed a notion for appropriate relief
(“MAR’), seeking state habeas relief. For the first tinme, Brown
asserted that the trial court had erroneously instructed the jury
that it nust unaninobusly find any mtigating circunstances, in
violation of his rights under the Ei ghth and Fourteenth Amendnents
to the United States Constitution. On Novenber 19, 1987, the MAR
court concl uded that, because Brown had been in a position to raise
the unanimty issue before the North Carolina Suprenme Court on
di rect appeal but had failed to do so, he was procedurally barred

fromraising it on state habeas.

been convicted, (4) that Brown had not been convicted of any
crimnal offense for 18 years, (5) that Brown surrendered at the
time of his arrest without resistance to | aw enforcenent officers,
(6) that Brown confessed soon after his arrest to robbing the Zip
Mart, and (7) any other circunstances which the jury deenmed to have
mtigating val ue.



Six nonths prior to Brown’ s Novenber 1983 conviction, the
North Carolina Suprene Court rejected a claimthat it was error for
the trial court to instruct the jury that it nust unaninously find

mtigating circunstances. See State v. Kirkley, 302 S.E 2d 144,

156-57 (N. C. 1983). However, on June 6, 1988 (five years after
Kirkl ey was decided and two years after Brown’s conviction becane
final), the United States Suprenme Court reversed a death sentence
i nposed in Maryl and because there was “a substantial probability
that reasonable jurors . . . well my have thought they were
precluded from considering any mtigating evidence unless all 12
jurors agreed on the existence of a particular such circunstance.”

MIls v. Maryland, 486 U S. 367, 384 (1988). Two years later, the

Suprenme Court held that North Carolina s unanimty requirenment

i kewi se failed to pass constitutional nuster. See MKoy v. North

Carolina, 494 U S. 433, 443 (1990) (holding that the Constitution
requires that “each juror nust be allowed to consider al
mtigating evidence in deciding . . . whether aggravating
ci rcunst ances outweigh mtigating circunstances, and whether the
aggravating circunstances, when considered with any mtigating
ci rcunst ances, are sufficiently substantial to justify a sentence
of death”).

In the wake of these Suprene Court decisions, Brown nade a
nunber of attenpts to re-raise the unanimty issue on state habeas

and to obtain reconsideration of the state MAR court’s Novenber



1987 order finding the claimto be procedurally barred, but was
unsuccessful. See Brown, 319 F.3d at 166-67. On June 16, 1997,
the state court denied all remaining clains for state MAR reli ef,
including Brown’s claim that his counsel was ineffective for
failing to raise the unanimty issue on direct appeal, and the
North Carolina Suprene Court denied Brown's petitions for wit of

certiorari and for reconsideration. See State v. Brown, 505 S E. 2d

879 (N.C. 1998); State v. Brown, 501 S.E. 2d 920 (1998). The United

States Suprenme Court denied Brown’s petition for wit of

certiorari. See Brown v. North Carolina, 525 U S. 888 (1998).

On Decenber 24, 1998, Brown filed his petition for habeas
relief in the district court under 28 U S.C A 8 2254, raising
el even constitutional challenges to his conviction and sentence,
including clains that his jury was inproperly instructed that it
had to be unaninous in finding any mtigating circunstances, and
that his counsel was constitutionally ineffective in failing to
raise the unanimty claimon direct appeal to the North Carolina
Suprene Court.

On February 25, 2002, the district court granted the State’s
nmotion for summary judgnent, denied Brown’s notion for summary
judgnment, and dism ssed Brown’ s habeas petition. Wth regard to
the unanimty claim the district court concluded that it was
precluded fromreviewng the nerits of the claimbecause the state

court procedurally barred Brown fromraising it on state habeas



under an adequate and i ndependent state |aw ground. The district
court also rejected Brown’s claimthat his appellate counsel was
constitutionally ineffective for failing to raise the unanimty
claim on direct appeal. Brown’ s subsequent notion to alter or
anend the judgnent was al so deni ed.

In May 2002, Brown filed an application for a certificate of
appeal ability, seeking, inter alia, to appeal the district court’s
conclusion that it was procedurally barred from considering the
unanimty claim including the finding that counsel’s failure to
rai se the i ssue on direct appeal did not constitute cause to excuse
the procedural default. The district court granted Brown's
application for a certificate of appealability as to the unanimty
claim See 28 U S.C A 8§ 2253 (West Supp. 2005).

On February 14, 2003, we reversed the district court’s hol di ng
that it was precluded from considering the nerits of Brown’s
unanimty claimunder the doctrine of procedural default because
North Carolina “[had] not regularly and consistently applied its
procedural default rule . . . to clainms challenging unanimty
instructions.” Brown, 319 F.3d at 177. Because our precedent at
the time was that the unanimty holdings in MIls and MKoy were
exceptions to the general rule that “new rul es” of constitutional

procedure do not apply retroactively to cases on coll ateral review,

see Wllians v. D xon, 961 F.2d 448, 453 (4th Cr. 1992), we

remanded the wunanimty claim to the district court for



consideration on the nmerits, see Brown, 319 F. 3d at 168, 177. And,
because remand for a determ nation on the nerits was in order, we
found it unnecessary to address Brown’s claimthat his appellate
counsel was ineffective for failing to raise the unanimty i ssue on
direct appeal to the state court. See id. at 175 n. 4.

After our decision was issued remanding the case for a
decision on the nmerits, the Suprene Court granted certiorari in the

case of Beard v. Banks to address the question of whether MIIls v.

Maryl and announced a “new rul e” under Teague v. Lane, 489 U S. 288

(1989), not applicable retroactively to cases on federal habeas

revi ew. See Beard v. Banks, 539 U S. 987 (2003). Because this

directly inpacted our decisionin WIllianms and the propriety of the
district court’s examnation of the nerits of the unanimty claim
on remand, the district court issued an order on January 7, 2004,
hol di ng Brown’ s case in abeyance pending a decision by the United
States Suprene Court in Beard.

On June 24, 2004, the Suprene Court issued its decision in
Beard, hol ding that McKoy announced a new rul e of [aw that did not
fall within either of the Teague exceptions to the general rule of
nonretroactivity, effectively overruling our decisionin WIlIlians.

See Beard v. Banks, 124 S. . 2504, 2515 (2004). Accordingly,

under the Supreme Court’s directive in Beard, federal habeas courts

are precluded fromapplying the unanimty rules of MIls and MKoy



retroactively to state death penalty cases that becane final before
the rul e was announced. See id.

On August 25, 2004, the district court issued an order
granting the state’s notion for summary judgnent with respect to
Brown’s unanimty claim Because the United States Suprenme Court
had denied Brown’s petition for a wit of certiorari on June 2,
1986, well before the Suprene Court issued its decisions in MIls
or McKoy, the district court concluded that Brown was not entitled
to a wit of habeas corpus. The district court denied Brown’s
subsequent nmotion to alter or anend the judgnent.?

I n Novenber 2004, Brown filed an application for a certificate
of appealability with the district court, seeking to appeal the

district court’s finding that Teague and Beard prohi bit application

of the rule in MIls and MKoy to Brown’ s case, as well as the
district court’s prior ruling that Brown’ s appellate counsel was
not ineffective for failing to raise the MKoy error in Brown’s
direct appeal to the state court. The district court granted
Brown’s application for a certificate of appealability as to the

unanimty claim and we granted Brown’s application for a

Because the merits of the wunaninmty claim were never
addressed by this court, and there is no dispute that the
controlling | egal authority regardi ng Teague's applicati on changed
dramatically after our remand, the “mandate rule” did not prevent
the district court fromdenying the claimon the basis of Teaqgue.
See United States v. Bell, 5 F.3d 64, 66-67 (4th Cr. 1993).
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certificate of appealability as to the ineffective assistance of

counsel claim

.

We begin with Brown’s claimthat his rights under the Eighth
and Fourteenth Amendments were violated, and that he is entitled to
a new sentenci ng hearing, because he was sentenced pursuant to the
jury instruction requiring unanimty for the consideration of
mtigating circunstances. The district court held that the claim
was barred by Teague. W agree.

In Teague, the Suprenme Court held that “[u]nless they fal
wi thin an exception to the general rule, new constitutional rules
of crimnal procedure will not be applicable to those cases which
have becone final before the newrules are announced.” Teaque, 489
U S. at 310. “[T]he determ nation whether a constitutional rule of
crimnal procedure applies to a case on collateral reviewinvolves
a three-step process.” Beard, 124 S. C. at 2510. We nust (1)
“determine when the defendant’s conviction becane final,” (2)
“ascertain the | egal | andscape as it then exi sted, and ask whet her
the Constitution, as interpreted by the precedent then existing,
conpels the rule,” i.e., “decide whether the rule is actually
‘new,’” and (3) if so, “consider whether [the new rule] falls
within either of the two exceptions to nonretroactivity” set forth

in Teague. 1d. (internal quotation marks and citations omtted).

The exceptions to nonretroactivity are limted; “the bar does not
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apply to rul es forbiddi ng puni shnent of certain primary conduct or
to rules prohibiting a certain category of punishnment for a class
of defendants because of their status or offense” or to “watershed
rules of crimnal procedure inplicating the fundanmental fairness
and accuracy of the crimnal proceeding.” 1d. at 2513 (internal
guotation marks and alterations omtted).

In short, Teague's “nonretroactivity principle prevents a
federal court from granting habeas corpus relief to a state
pri soner based on a rule announced after his conviction and

sentence becane final,” unless therule falls within one of the two

limted exceptions. Caspari v. Bohlen, 510 U S. 383, 389 (1994).

“[T]he nonretroactivity principle is not jurisdictional in the
sense that federal courts nust raise and decide the issue sua
sponte,” but “if the State does argue that the defendant seeks the
benefit of a new rule of constitutional |aw, the court nust apply
Teaque before considering the nmerits of the claim” 1d. (internal
guotation marks and alterations omtted).

In this case, the State preserved its argunent that the rule
in MIls and McKoy should be viewed as a new rule not applicable
retroactively to Brown’ s conviction; they raised the precise issue
in response to Brown’s prior appeal. And, in Beard, the Suprene
Court held that MIIls did indeed announce a “new rule” regarding
unanimty which does not fall wthin either of the two exceptions

to Teaque, effectively overruling our decision in Wllians. See
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Beard, 124 S. C. at 2515. There is also no dispute that Brown’s
conviction becane final before the “new rule” of MIls and MKoy
was announced -- the North Carolina Suprene Court affirnmed Brown’s
convi cti on and sentence on Decenber 10, 1985, and the United States
Suprenme Court denied Brown’s petition for a wit of certiorari on

June 6, 1986. See Caspari, 510 U S. at 390 (“A state conviction

and sentence becone final for purposes of retroactivity analysis
when the availability of direct appeal to the state courts has been
exhausted and the tinme for filing a petition for a wit of
certiorari has elapsed or atinely filed petition has been finally
denied.”). |Indeed, Brown concedes that his conviction and sentence
becanme final prior to the Suprene Court’s decisionin MIlIls

Nevert hel ess, Brown cl ai ns that he shoul d recei ve the benefit

of the MIIls/MKoy rule (even though his conviction becane final
before either case was decided) because the state court never
adj udi cated the nerits of his unanimty claim Brown did not raise
the unanimty issue on direct appeal, and the state MAR court did
not reach the nmerits of the claim because it concluded that the
cl ai mwas procedurally barred. Were the state court has failed or
refused to render an adjudication on the nmerits of a constitutional
claim Brown contends that the limtations in Teague and Beard
sinply do not apply and “there is no basis for denying crimna

def endants the benefit of new constitutional protections” to upset
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a final state court conviction. Brief of Appellant at 11. ']
di sagr ee.

As an initial prem se, we note that Brown has pointed to no
authority for this purported “third” exception to the application
of Teague. Brown has uncovered no cases in which a court has
refused to apply Teague because the state court had not consi dered
the nerits of aclaimthat ultimately led to the creation of a “new
rule” in an unrel ated case, and the cases that have been referenced

suggest that no such exception was contenplated. See Lanbrix v.

Singletary, 520 U S. 518, 521, 539-40 (1997) (holding that
petitioner’s constitutional claim which the state court had
rejected wi thout consideration of the nmerits on the ground that it
was procedurally barred, was based upon a “new rule” barred by

Teaque); Burch v. Corcoran, 273 F.3d 577, 584 (4th Gr. 2001)

(appl yi ng Teague to bar Apprendi claimthat had been rai sed for the
first time in the petitioner’s effort to obtain federal habeas

relief); Fisher v. Texas, 169 F.3d 295, 304 (5th Cr. 1999)

(hol di ng that Teague bar applied to federal habeas claimthat was
nei ther procedurally barred nor adjudicated on the nerits by the

state court); Daniel v. Cockrell, 283 F.3d 697, 702, 705 (5th G r

2002) (sane). And, as pointed out by the district court, we

indicated to the contrary in Geen v. French, 143 F.3d 865, 874

(4th Cr. 1998), abrogated on other grounds by Wllians v. Taylor,

529 U. S. 362, 409 (2000) (“[T]he anti-retroactivity principles of
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Teaqgue woul d appear applicable in contexts where the limtations of
section 2254(d)(1) are not, such as where a habeas petitioner’s
constitutional claimis not properly raised in state court and
therefore not adjudicated on the nerits in State court, but where
a court may nonet hel ess conclude that the failure to properly raise
the claimin state court is not excused (or perhaps, excused but
Teaque-barred) because the claim relies upon a new rule of
constitutional law not made retroactive on collateral review”)
(internal quotation marks and citation omtted)).

Nor do we view the rationales of the “new rule” doctrine as
supporting such an exception. Brown asserts that “[a] primary
justification for Teague's limtation on retroactive application of
new constitutional rules is comty between state and federal
courts,” and that “[t]his justification is inapplicable in cases
where the state court has not issued an adjudication on the
merits.” Brief of Appellant at 15-16. The “new rul e” doctrine of
Teaqgue, however, respects the interests of comty to state court

adj udications and the finality of crimnal judgnments. See Lockhart

v. Fretwell, 506 U S. 364, 372 (1993) (noting that Teague “was

notivated by a respect for the States’ strong interest in the
finality of crimnal convictions, and the recognition that a State
should not be penalized for relying on ‘the constitutional
standards that prevailed at the time the original proceedi ngs took

place’”) (quoting Teague, 486 U.S. at 306)); Teaque, 489 U. S. at
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306 (“‘[T]he threat of habeas serves as a necessary additiona
incentive for trial and appellate courts throughout the land to
conduct their proceedings in a manner consistent with established
constitutional standards. In order to perform this deterrence
function, . . . the habeas court need only apply the constitutional
standards that prevailed at the tinme the original proceedi ngs took

place.’”) (quoting Desist v. United States, 394 U S. 244, 262-63

(1969) (Harlan, J., dissenting)); id. at 308 (noting that “the
scope of the wit” had never been defined “sinply by reference to
a perceived need to assure that an individual accused of crine is
afforded a trial free of constitutional error,” but rather by
recognition “that interests of comty and finality nust also be
considered” (internal quotation marks omtted)).

Under Brown’ s suggested exception to the application of the
Teaqgue doctrine, however, the *“finality” of a state court
conviction and sentence would not be respected unless the state
court actually considered and rejected the very claim that the
Suprene Court |ater found meritorious. | ndeed, a state court
j udgnment could never truly be “final,” because it would al ways be
subject to collateral attack on the basis of a clai mnot presented
and rejected on the nerits by the state court but which resulted in
a “new rule” upon presentation to the Suprene Court. Such
uncertainty contravenes the very basis for respecting the finality

of a state court judgnment. See Teaque, 489 U S. at 309 (“[T]he
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principle of finality . . . is essential to the operation of our
crimnal justice system Wthout finality, the crimnal law is
deprived of nuch of its deterrent effect.”); id. (“*No one, not
crimnal defendants, not the judicial system not society as a
whol e i s benefitted by a judgnent providing a man shall tentatively
go to jail today, but tonorrow and every day thereafter his
continued incarceration shall be subject to fresh litigation.’”
(quoting Mackey, 401 U S at 691 (Harlan, J., concurring in
judgments in part and dissenting in part))).

Brown asserts that “the application of new constitutiona
protections cannot undermne the state’'s efforts to apply then-
exi sting precedent, and no friction is generated by the application
o[f] new constitutional rules on collateral review if the state
court has not “adjudicat[ed] . . . the nerits of a defendant’s
constitutional clainms.” Brief of Appellant at 18. But, such an
approach to finality would no I ess result in the “understandabl[e]
frustrat[tion]” of state courts that have “faithfully appl][ied]
exi sting constitutional lawonly to have a federal court discover,
during a habeas proceeding, new constitutional comrands” that
Teague set out to elimnate except in the nost narrow of
exceptions. Teague, 489 U. S. at 310 (alteration and interna
guotation marks omtted). It also renders the “new rule” doctrine
dependent upon individualized determnations of the facts and

procedural history of each case. | f defense counsel raises the
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constitutional claimbefore the state court and it is rejected, the
def endant cannot obtain federal habeas relief based upon a contrary
Suprene Court decision issued after the conviction becane final.
But if defense counsel fails to raise the constitutional claim
before the state court, or the state court otherw se has no
occasion to consider the claim on the nerits (or refuses to
consider the claimon the nerits due to a procedural bar), the
def endant can obtain federal habeas relief based upon a |ater
Suprene Court deci sion.

As noted in Teaque, our “relevant frame of reference” in
federal habeas review “is not the purpose of the new rule whose
benefit the defendant seeks, but instead the purposes for which the
wit of habeas corpus is nmade available.” 1d. at 306 (alteration
and internal quotation marks omtted).

Habeas corpus always has been a collateral renedy,

provi ding an avenue for upsetting judgnments that have

become otherwi se final. It is not designed as a

substitute for direct review. The interest in |eaving

concluded litigation in a state of repose, that is,
reduci ng the controversy to a final judgnent not subject

to further judicial revision, may quite legitimtely be

found by those responsi ble for defining the scope of the

wit to outweigh in sonme, many, or nost instances the

conpeting interest in readjudicating convictions

according to all legal standards in effect when a habeas
petition is filed.

ld. (quoting Mackey, 401 U.S. at 682-83). W find nothing in the
| anguage of Teague that would make the concerns for comty and
finality dependent upon whether the state court had occasion to or

ot herwi se adj udi cated the constitutional issue on the nerits, and

18



no indication that a third “exception” to the nonretroactivity
princi pl e was ever contenpl ated by the Court. On the contrary, the
Court noted at the outset of Teague the lack of “a unifying thene”
in prior cases and the need to “clarify how the question of
retroactivity should be resolved for cases on collateral review”
Id. at 300. Had such an exception for the applicability of Teague
been in order, we think the Court would have made that equally
cl ear.

W also reject Brown’s contention that the |anguage of 28
U S.C. A 8 2254(d), as anended by the AEDPA, conpels a hol di ng t hat
Teaque only applies to cases in which the petitioner has received
an adjudication on the nerits of his constitutional claim
Specifically, Brown asserts that the application of Teague in his
case “is contrary to the limtation on federal court review
established by the federal habeas statute, 28 U S . C. § 2254(d),
whi ch explicitly codifies the principle that habeas review shoul d
be restricted only in cases involving an adjudication on the
merits.” Brief of Appellant at 16. W disagree.

The anmendnents to the AEDPA nodified the standard of review
that courts apply to clains which are revi ewabl e on federal habeas.
Bef ore the anmendnents were adopted, federal habeas courts revi ewed

such constitutional clains de novo. Under the anendnents, federal

habeas <courts review such constitutional clainms under the

deferential provisions set forth therein, i.e., we may only grant
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habeas relief based upon a constitutional claimadjudicated on the
nmerits by the state court if the state court adjudication is
contrary to or an unreasonable application of clearly established
Suprene Court precedent.

The | anguage of § 2254(d), however, does not engraft upon
Teaque’s general rule of nonretroactivity a requirenment that the
state court nust have adjudicated the nerits of the constitutional
claim that ultimately resulted in the “new rule.” Contrary to
Brown’ s contention, we viewthe nore deferential standard of review
on federal habeas which was inplenented by the anendnents to
8§ 2254(d) as consistent wwth the traditional application of Teague
to “new rule” cases. If a constitutional claim has been
adj udicated on the nerits by the state court, we may not grant
federal habeas relief unless that adjudicationis contrary to or an
unreasonabl e application of “clearly established” Suprene Court
precedent, i.e., an “old rule” under Teague jurisprudence. |If the
state court adjudication is contrary to or an unreasonable
application of “clearly established” Suprenme Court precedent, then
8§ 2254(d) is no bar to relief, but habeas relief is not required,;
rather, the federal court reviews the merits of the clai munder the
pr e- AEDPA de novo standard, no | onger constrained by the deference

required under 8 2254(d). See Moody v. Polk, No. 04-21, 2005 W

1118275 (4th Gr. My 12, 2005). Under Teaqgue jurisprudence,

however, “new rules” may not be applied to upset a state court
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conviction, regardless of whether there has been a state court
adj udication on the nerits of the claim unless one of the two
narrow Teague exceptions exists. The constitutional claim is
sinply not “reviewable” on the nmerits by the federal habeas court
in the first instance.

In this case, the North Carolina state courts “conduct][ ed]
their proceedings in a manner consistent wth established
constitutional standards,” i.e., those “constitutional standards
that prevailed at the tinme the original proceedings took place.”
Teaque, 489 U. S. at 306 (internal quotation nmarks omtted).
| ndeed, just six nonths before Brown’s trial, the North Carolina
Suprene Court confronted the unanimty issue and ruled that the

requi renent was constitutional. See Kirkley, 302 S. E. 2d at 156-57.

Upsetting the state court’s judgnent in Brown’ s case, based upon a
new Suprene Court rule that contradicted the settled law in North
Carolina at the time Brown’ s conviction and sentence becane final,
woul d strike at the very heart of the concerns for finality and
comty expressed in Teague and, we believe, would directly
contravene the directives laid down in Teague and Beard.
Accordingly, we affirmthe judgnment of the district court denying
habeas relief based upon Brown’s unanimty claim Because “MIIls
announced a new rule of constitutional crimnal procedure that

falls within neither Teague exception,” the “rul e cannot be applied
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retroactively” to Brown on federal habeas review Beard, 124 S

Ct. at 2515.

L.

Brown next contends that he is entitled to habeas relief
because hi s appel | at e counsel rendered constitutionally ineffective
assistance in failing to argue on direct appeal that the unanimty
instruction violated his constitutional rights. W disagree.

The Sixth Amendnent requires that “[i]n all crimnal
prosecutions, the accused shall enjoy the right . . . to have the
Assi stance of Counsel for his defence,” U S. Const. anend. VI, and

that such assistance be effective, see Strickland v. Washi ngton,

466 U.S. 668, 686 (1984). In order to establish an ineffective
assi stance of appel |l ate counsel claimbefore the state court, Brown
was required to denonstrate “that his counsel was objectively
unreasonable in failing” toidentify and argue the unaninmty issue,
and “a reasonable probability that, but for his counsel’s
unreasonable failure . . ., he would have prevail ed on his appeal .”

Smith v. Robbins, 528 U. S. 259, 285 (2000) (citation omtted); see

Hudson v. Hunt, 235 F.3d 892, 895-96 (4th Cr. 2000). “Unl ess

[ Brown] mekes both showi ngs, it cannot be said that the . . . death
sentence resulted from a breakdown in the adversary process that

renders the result unreliable.” Strickland, 466 U S. at 687. The

burden is a high one.
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In applying th[e] [Strickland] test to clainms of
i neffective assistance of counsel on appeal Y
reviewing courts nmust accord appellate counsel the
“presunption that he decided which issues were nost
likely to afford relief on appeal.” Pruett v. Thonpson,
996 F.2d 1560, 1568 (4th Gr. 1993). Counsel is not
obligated to assert all nonfrivol ous i ssues on appeal, as
“[t]here can hardly be any question about the inportance
of having the appell ate advocate exanmi ne the record with
a view to selecting the nobst promsing issues for
review.” Jones v. Barnes, 463 U S. 745, 752 (1983); see
also Smith v. South Carolina, 882 F.2d 895, 899 (4th Cr

1989). | ndeed, “‘[w innowi ng out weaker argunments on
appeal and focusing on’” those nore likely to prevail, far
from bei ng evidence of inconpetence, is the hallmrk of
ef fective appel | ate advocacy.” Smth v. Mirray, 477 U.S.
527, 536 (1986) (quoting Jones, 463 U S. at 751); see
also Smth, 882 F.2d at 899 (counsel’s failure to raise
a weak constitutional claimmy constitute an acceptable
strategic decision designed “to avoid diverting the
appel l ate court's attention fromwhat [counsel] felt were
stronger clains”). Al t hough recogni zi ng t hat
“[n]otwi thstanding Barnes, it is still possible to bring
a Strickland cl ai mbased on counsel’s failure to raise a
particul ar clainf on direct appeal, the Suprene Court has

recently reiterated that “it [will be] difficult to
denonstrate that counsel was i nconpetent.” Robbins, 120
S. . at 765. “*Cenerally, only when ignored i ssues are
clearly stronger than those presented, wll the
presunption of effective assistance of counsel be
overcone.’” 1d. (quoting Gay v. Geer, 800 F.2d 644,

646 (7th Gir. 1986)).

Bell v. Jarvis, 236 F.3d 149, 164 (4th Cr. 2000) (en banc).

Because Brown’s Sixth Amendnment cl ai mwas adj udi cated on the
merits by the North Carolina state court, Brown’'s clains are
subj ect to the deferential standards set forth in the amendnents to
28 U S.C A § 2254(d). W are precluded from granting habeas
relief unless we conclude that the state court’s adjudication of a
claim®“resulted in a decision that was contrary to, or involved an

unr easonabl e application of, clearly established Federal |aw, as
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determ ned by the Suprenme Court of the United States” or “resulted
in a decision that was based on an unreasonabl e determ nation of
the facts in light of the evidence presented in the State court

proceeding.” 28 U.S.C. A § 2254(d); see Wllians, 529 U S. at 412.¢

Under Strickland, Brown was required to denonstrate that it

was objectively unreasonable for his counsel to fail to raise a
unanimty claim on direct appeal in 1985 and that, but for his
counsel s deficient performance, there is a reasonabl e probability
that his appeal would have succeeded. Noting that “[a]t the tinme
that the defendant’s case was tried, the North Carolina Suprene
Court had upheld the jury instruction that required the sentencing
jury to be unaninous in the finding of a mtigating circunstance
[in Kirkley] and that “the Suprenme Court did not reverse that
opinion until 1990,” J.A 1853, the state MAR court concl uded t hat
appel late counsel’s “[f]ailure to anticipate a new rule of |aw

d[id] not constitute ineffective assistance of counsel.” J. A

“Brown argues that we nust evaluate the prejudice prong of
Strickland de novo because the state MAR court, when eval uating the
second prong of Strickland's test, i.e., the “prejudice” prong
required a showing that the result “would have been different,”
instead of only a “reasonable probability” that the result “would
have been different.” Brief of Appellant at 38-39 (internal
quotation marks omtted); see Mwody v. Polk, No. 04-21, 2005 W
1118275 (4th Cr. WMy 12, 2005). Because we conclude that the
state court’s determ nation that appellate counsel’s performance
was not deficient is neither contrary to nor an unreasonable
application of the first prong of Strickland, we do not reach the
prejudice inquiry and express no opinion as to what standard of
review woul d be appropriate to apply to the second prong of the
Strickland inquiry.
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1854. The state court also concluded that Brown had “failed to
prove that the failure of counsel to raise any of the alleged
errors enunciated in this claim was not within the range of
conpet ence demanded of attorneys in crimnal cases or such that the
defendant’ s appellate counsel was not functioning as counsel as
guaranteed by the Sixth Anmendnment of the United States
Constitution.” J.A 1854. The district court, on federal habeas
revi ew, agreed:

[Brown’s] evidence is sinply not sufficient to overcone

the strong presunption that counsel’s perfornmance fell

within the wde range of reasonable professiona

assistance. It is of no consequence whether counsel’s

failure to raise the claimwas an intentional tactica

choi ce or an i nadvertent onission, for [ Brown] has fail ed

to establish that the prevailing professional norm in

1985 required appellate counsel to <challenge the

unanimty requirenent. The Sixth Amendnent does not

require counsel to recogni ze and rai se every concei vabl e

constitutional claim
J.A. 2094 (internal quotation marks omtted). Accordingly, the
district court concluded that the state MAR court’s determ nation
t hat counsel’s performance was not constitutionally deficient was

neither contrary to nor an unreasonabl e application of Strickl and.

We agree with the district court’s determ nation that Brown i s not

entitled to habeas relief on this basis as well.
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I V.
For the foregoing reasons, the judgnment of the district court

is affirned.

AFFI RVED
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