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PER CURI AM

On the evening of March 28, 2003, Richnmond (Virginia)
Police Oficer Jack Intagliato arrested the defendant Lance Brown
on an outstanding warrant as Brown was pulling away from a curb
driving an autonobile. During the ensuing search of the passenger
conpartnment and center console of Brown's autonobile, Oficer
Intagliato recovered $516 in currency, packaging materials
consistent with that used in the distribution of drugs, and a
| oaded rifle nmagazine. And from the autonobile's trunk, he
recovered a semautomatic rifle and a jacket with 28 grans of crack
cocaine in its pocket.

Brown was indicted and convicted for possession wth
intent to distribute five or nore grans of cocaine base, in
violation of 21 U S. C 8§ 841; sinple possession of five or nore
grans of cocaine base, in violation of 21 US C § 844; and
possession of a firearm in furtherance of a drug trafficking
offense, in violation of 18 U S.C. 8 924(c). The district court
sentenced Brown to 110 nonths' inprisonnment for the drug
trafficking count (of which the sinple possession was a |esser
i ncl uded of fense) and 60 nont hs' i nprisonnment on the firearmcount,
to run consecutively.

On appeal, Brown contends (1) that Oficer Intagliato
m shandl ed the jacket containing the crack cocaine -- denying him

an opportunity to prove that it was not his -- and that therefore
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the district court erred in denying Brown's notion to dismss the
indictnment; (2) that the evidence presented at trial was
insufficient for a jury to conclude beyond a reasonabl e doubt that
Brown knowi ngly and i ntentionally possessed crack cocai ne; and (3)
that the district court inproperly enhanced Brown's sentence based
on a prior conviction for underage possession of al cohol.

For the reasons that follow, we affirm

I
First, Brown contends that Oficer Intagliato violated

his due process rights under Arizona v. Youngblood, 488 U S. 51

(1988), when Oficer Intagliato failed to preserve potentially
excul patory evidence. Brown clains that the jacket with the crack
cocaine in it, which Oficer Intagliato found in the trunk of
Brown' s autonobile, was not his jacket and that O ficer Intagliato
denied himthe opportunity to prove that fact by having himtw ce
try on the jacket to see whether it fit. Brown argues that by
trying on the jacket, he probably contam nated the jacket by
| eavi ng evidence of his DNA on the jacket, which otherw se would
not have been there. The circunstances relating to this claimare
not in dispute.

After Oficer Intagliato found the rifle amunition in
t he center consol e of Brown's autonobile, he asked Brown whet her he
had a firearm Brown stated that he had a firearmin the trunk of

the car. Wen O ficer Intagliato opened the trunk, he found a
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j acket draped over a box that contained a semautomatic rifle. 1In
the jacket pocket, Oficer Intagliato found 28 granms of crack
cocaine. Oficer Intagliato seized this evidence and transported
Brown to the police station. Once at the station, Brown
acknow edged that the rifle was his, but he clained that the jacket
and crack cocaine were not. O ficer Intagliato expressed di sbeli ef
as to Brown's claimbecause he recalled having seen Brown in the
jacket, or in one simlar to it, on a previous occasion. When
Oficer Intagliato invited Browmn to try on the jacket to see
whether it fit, Brown agreed to do so. After Oficer Intagliato
concl uded that the jacket fit Brown, he again asked Brown to put on
the jacket so that he could take a picture with Brown wearing the
j acket, and again Brown agreed to do so. Oficer Intagliato then
processed the jacket as evidence in the case.

Brown contends that by twice trying on the jacket, he was
deni ed the opportunity to test the jacket for his DNAto prove that
the jacket was not his. He asserts that Oficer Intagliato
i mproperly handled the jacket in violation of Richnond Police
Depart ment General Order 202-2, which provides that evidence shoul d
be properly packaged to prevent contam nation or destruction by
i nproper handling, and that this violation denied himdue process

under Arizona Vv. Youngblood, 488 U S. 51, 57-58 (1988). In

Youngbl ood, the Suprene Court held that the failure to preserve

potentially useful evidence may constitute a denial of due process
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of law if it can be shown that the police acted in "bad faith."
1d.

The record in this case does not support a claimthat
Oficer Intagliato acted in bad faith in having Brown try on the
] acket . During the discussions between Oficer Intagliato and
Brown, Brown clainmed that the jacket was not his and that it did
not even fit him In response, Oficer Intagliato asked, "Do you
want to try it on?" and Brown willingly did so. Thi s exchange
sinply evidences Oficer Intagliato's effort to collect evidence
and build a case, which it was his job as a police officer to do.
Mere col l ection of evidence, even when perhaps not in accord with
| ocal police evidentiary procedures, cannot ipso facto rise to the
| evel of a due process violation absent sone showi ng of bad faith.

Moreover, there is no evidence to denonstrate that
Oficer Intagliato was aware of the possibility that he m ght be
destroying evidence by having Brown try on the jacket. See
Youngbl ood, 488 U.S. at 56 n.* (noting that bad faith turns on the
"police' s know edge of the excul patory val ue of the evidence at the

tinme it was |lost or destroyed"); Holdren v. Legursky, 16 F.3d 57,

60 (4th Cr. 1994) (sanme). Indeed, at the notions hearing, Oficer
Intagliato testified that he was not aware of any potential DNA
procedure that could be used to exonerate or inplicate Brown.

Moreover, it woul d appear to be self-evident that the absence of an



i ndi vidual's DNA on a garnment woul d not necessarily prove that the
i ndi vi dual never wore the garnent.
In the absence of any evidence of bad faith, the district

court properly denied Brown's notion to dism ss the indictnent.

|1
Brown al so contends that the evidence presented at trial
was insufficient for a jury to conclude beyond a reasonabl e doubt
t hat Brown know ngly and intentionally possessed crack cocai ne.
O course, such a chal | enge nmust overcone a heavy burden.

See, e.qg., Burks v. United States, 437 U S. 1, 17 (1978) (reversal

for insufficient evidence is reserved for the rarest of cases
"where the prosecution's failure is clear"). "Wen review ng the
evidence that resulted in a conviction, we take the evidence in the
light nost favorable to the governnent to determ ne whether the

jury's verdict was supported by substantial evidence." Uni t ed

States v. Strickland, 245 F.3d 368, 385 (4th Gr. 2001).

In order to prove that a defendant possessed crack
cocai ne, the governnment nust prove that the defendant either had
cust ody of the crack cocai ne or had both the power and intention to

exercise domnion and control over it. See United States V.

Jackson, 124 F.3d 607, 610 (4th Cr. 1997). In this case, we
conclude that the governnment carried that burden. The governnment
presented evidence (1) that Brown was arrested while driving an

autonobil e; (2) that in the passenger conpartnment of the autonobile
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was $516 in cash and packaging materials consistent with drug
distribution; (3) that Brown admtted to ownership of a firearm
that was in a box in the autonobile's trunk; (4) that draped over
the firearmwas a jacket containing crack cocaine; (5) that Oficer
Intagliato recalled having seen Brown at an earlier tine wearing
that jacket or one simlar to it; and (6) that the jacket
apparently fit Brown. Brown contended that the jacket was not his
but belonged to a friend, Javone Broaddus, and that Broaddus had
pl aced the jacket in the trunk. Even though Brown presented sone
evidence to show that the jacket and the cocaine in it were not
his, this evidence al one does not conpel us to conclude that the
jury's conclusion to the contrary was clear error. Deferring to
the jury, as we nmust when its verdict is supported by substanti al

evidence, we affirmthe verdict.

1]

Finally, Brown clains that the district court erred in
assessing one crimnal history point under U S.S.G 8§ 4Al. 2(c) for
his prior conviction for underage possession of alcohol. He
contends that this prior conviction is not to be counted in
determining crimnal history because it falls within the Iist of
excl uded offenses, which also includes offenses "sinmilar to" the
enuner at ed excl uded offenses. See U S.S.G 8§ 4A1.2(c)(1). In

particular, Brown argues that his underage possession of al cohol



convictionis "simlar to" a conviction for public intoxication or
for driving without a |icense.

As a general proposition, U S S.G 8 4Al1.1 provides for
t he enhancenent of a sentence when a defendant has a prior crimnal
hi story. Section 4A. 1.2(c), which describes the prior offenses
that apply, states that "sentences for all felony offenses are
counted." US. S G 8§ 4A1.2(c). Li kewi se, it states that
"sentences for m sdeneanor and petty offenses are counted, " except

as _expressly listed. | d. Included in the list of excepted

of fenses are convictions for public intoxication, driving wthout
a license, and "offenses simlar to them by whatever nane they are
known." U S.S.G 8§ 4Al.2(c)(1l) (enphasis added).

In United States v. Harris, 128 F.3d 850 (4th Cr. 1997),

we held that when determ ning whether offenses are "simlar" for
pur poses of 8 4Al.2(c), recourse nust be nade to the el enents of
the crines. "After all, offenses do consist of the essential
el enents of the crine. An enphasis on the elenents conports with
the plain nmeaning of "simlar." Wen two itens are "simlar,' they
are '[n]early correspondi ng; resenbling in many respects.'" 1d. at
854 (citation omtted). Applying this standard to the question of
whet her underage possession of alcohol is "simlar to" public
i ntoxication or driving without a |license, we conclude that it is

not .



The el enents of underage possession of alcohol are the
possessi on or purchase of alcohol by a person under 21 years of
age, unless the person does so by reason of making a delivery of
al cohol i ¢ beverages in pursuance of his enploynent or by order of
his parent. Va. Code Ann. 88 4.1-304, 4.1-305. W can find no
simlarity between the elenents of this offense and public
i ntoxi cation except that alcohol is involved in both. Thei r
simlarity certainly cannot be established under the strictures of
Harris.

Brown argues nore vigorously that the of fense of underage
possession of alcohol is "simlar to" driving without a |icense.

He argues, citing United States v. Wbb, 218 F.3d 877, 881 (8th

Cir. 2000), that underage possession is a regulatory offense that
is "simlar to" driving without a license. 1In doing so, however,
Brown urges us to adopt a standard of simlarity that is at odds
with the standard established by Harris. When we conpare the
el emrents of an underage possessi on of al cohol violation and driving
without a license violation, we again find that the essential
elements of each offense are not "[n]early corresponding;

resenbling in nmany respects.” See Harris, 128 F.3d at 854

(citation omtted).

We thus conclude that the trial court did not err in
assessing Brown one crimnal history point for his past conviction
for underage possessi on of al cohol.

AFFI RVED



