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PER CURIAM:

Jesus Reyes pled guilty to being knowingly and unlawfully

found in the United States after being previously deported and

being previously convicted in the United States for an aggravated

felony in violation of 8 U.S.C. § 1326(a) (2000).  The district

court sentenced Reyes to a forty-one month term of imprisonment,

one-year term of supervised release, and a $100 special assessment.

Reyes was previously deported following his conviction in

January 1996 for possession with intent to distribute and

manufacture a Class A substance.  After being deported, Reyes

illegally reentered the United States.  In March 2003, agents of

the Bureau of Immigration and Customs Enforcement found Reyes

incarcerated in North Carolina serving a 30-36 month sentence for

trafficking in cocaine.  Reyes was charged with the instant offense

and elected to plead guilty pursuant to a written plea agreement.

During sentencing, the district court added two points to

Reyes’ criminal history pursuant to the U.S. Sentencing Guidelines

Manual § 4A1.1(d) (2000), because Reyes committed the offense while

serving a term of imprisonment.  After determining Reyes’

guidelines range, the court sentenced Reyes to a forty-one month

term of imprisonment.  The court imposed this sentence

consecutively to the undischarged state sentence Reyes was serving

pursuant to USSG § 5G1.3(a), which mandates that if an offense is

committed while the defendant is serving a term of imprisonment for
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another offense, the sentence for the instant offense is to be

served consecutively to the undischarged term of imprisonment.

On appeal, Reyes argues that the court committed clear

error in assessing two additional criminal history points and

imposing a consecutive sentence because he committed the offense

while he was serving a term of imprisonment.  We review factual

determinations made in sentencing proceedings for clear error and

legal conclusions de novo.  United States v. Blake, 81 F.3d 498,

503 (4th Cir. 1996).

Reyes maintains that he did not voluntarily incarcerate

himself and had no control over being found in prison, thus he

should not be penalized for his inability to leave the country.

However, § 1326(a) plainly states that the offense of unlawful

reentry is committed whenever a previously deported alien, without

permission, “enters, attempts to enter, or is at anytime found in,

the United States.”  The language of the statute thus clearly

encompasses the circumstances in which Reyes was discovered.  

Accordingly, we affirm Reyes’ conviction and sentence.

We dispense with oral argument because the facts and legal

contentions are adequately presented in the materials before the

court and argument would not aid the decisional process.

AFFIRMED


