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PER CURI AM

The Federal Bureau of Investigation (“FBI”) secured a warrant
to search appellee’ s hone. The agents who conducted the search
found conputer equipnent containing inmges of child pornography.
Appel | ee al so confessed to the investigating officers that he had
possessed and distributed such material. The governnent |ater
di scl osed that the affidavit supporting the warrant contained a
fal sehood. Appell ee noved to suppress the evidence obtai ned during
the search of his hone and his related confession. The district
court granted the notion; the governnent now appeal s.

Even with the erroneous information redacted, the affidavit
supports the nmagistrate’ s finding of probable cause. Appellee had
been a nenber of two internet groups whose primary purpose was to
facilitate the distribution of child pornography. He had also e-
mailed an illegal imge to an officer several years earlier. On
this record, we conclude that the affidavit provi ded probabl e cause
that evidence of a crine would be found at appellee’ s residence.

We accordingly reverse.

I .
This prosecution is one of several resulting froma prol onged
i nvestigation by the FBI. In early 2001, Special Agent Binney
began an undercover probe of suspected online providers of child

por nography. As part of this inquiry, Binney joined the Candynman



e-group in January 2001. Candyman’s website stated that “[t]his
group is for People who |ove kids. You can post any type of
messages you |like too or any type of pics and vids you |ike too.

P.S. IF VWE ALL WORK TOGETHER WE W LL HAVE THE BEST GROUP ON THE

NET.” Menbership in Candyman entitled users to receive e-mails
conpiled by the site’'s admnistrator. The website also had a
“Files” link, through which nenbers could post and view inmges.

During the tine that Binney was a nenber of the Candyman e-group,
nost material he uploaded via the “Files” function illegally
depi cted prepubescent children engaged in sexual activity. The
agent remai ned a nenber of Candyman until February 6, 2001, when
t he group was shut down.

Bi nney joined a sim |l ar e-group, naned Shangri | a, on February
7, 2001. He maintained his nmenbership in this organization until
it too was shut down on March 6, 2001

After Binney' s reassignnment, Special Agent Kornek inherited
this investigation. Kornek submtted an affidavit to Magistrate
G inm on Decenber 27, 2001, in support of her application for a
search warrant. The affidavit recounted that, during his
menber shi p, Binney had received 498 e-mails fromthe Candyman e-
group. Attached to sonme of these e-mails were 105 i mages of child
por nography. Binney had al so received 22 such images in e-mails
from the Shangri_la group. Kornek further averred that an

i ndi vidual using the e-mail address “zigdude@ol.coni had joi ned



Candyman on Decenber 24, 2000. This person had also joined
Shangri _|a on February 2, 2001, and had remai ned a nmenber of both
groups until their disbandnent. The FBI determ ned that the e-nail
address “zigdude@ol .conf was registered to G ayson Ransburg of
Frederi ck, Maryland. Ransburg, who had owned t he account since May
1994, had al so used the screen nane “Oriol esCGuy.”

The affidavit contained two other inportant pieces of
i nformation. First, Kornek stated that the owner  of
“zi gdude@ol . coni had received approximtely 178 imges of child
por nography while a nmenber of Candyman and Shangri | a. Second,
Kor nek recounted that, during another undercover investigation, an
agent had received an illicit electronic image from an i ndivi dual
using the screen nanme “OriolesCGuy.” This transm ssion occurred on
April 18, 1995.

Judge Gimmissued a search warrant based on the information
t hat Kornek supplied. Agents conducted a search of Ransburg’ s hone
on January 3, 2002. A subsequent exam nation of conputer equi pnent
seized during the search revealed many illegal imges. Ranmsburg
also admtted his involvenent in <child pornography to the
i nvestigators.

On August 14, 2002, the governnent notified Ranmsburg of an
i naccuracy in Kornek’s affidavit. The agent had told the
magi strate that Ransburg had received about 178 inmages of child

por nogr aphy from Candyman and Shangri _|a. This clai mwas based on



Bi nney’ s recei pt of e-mails fromthe two groups during the rel evant
peri od. But there were several nethods of joining Candyman and
Shangri _| a. The nmethod that Binney clained to have selected
resulted in automatic inclusion on the mailing list. As a result,
the agent would have received illicit imges by default. Those
menbers who joined via the webpage, by contrast, could elect to
receive no e-nmails at all. The mpjority of nenbers had in fact
signed up using this method and declined the e-nmil option.
Kornek’ s statenent that Ranmsburg had received 178 inages of child
por nography solely by virtue of his nenbership in Candyman and
Shangri _|la thus rested on an erroneous assunption.

Ransburg protested the invalidity of the warrant and noved to
excl ude the evidence sei zed during the search of his residence and
his associ ated confession. Judge Bl ake found that Binney had
recklessly disregarded the truth in alleging that Ranmsburg had
received 178 illegal inages. Following the rule of Franks v.
Del aware, 438 U.S. 154 (1978), the district court excised this
erroneous statenment from Kornek’s affidavit and reexam ned the
remai ni ng information. Judge Blake found that the corrected
affidavit would not have established probable cause. She
suppressed the evidence seized during the search and Ransburg’'s
subsequent conf essi on.

On appeal, the governnment concedes the reckless falsity of

Kornek’s claim It also admits that, if the corrected affidavit



provi des no probable cause, Ransburg’'s statenents nust also be
suppr essed. But the government maintains that the affidavit

supported probabl e cause even wi thout the erroneous information.

1.
Probabl e cause is an issue of |aw and therefore receives de

novo review. See United States v. Wlhelm 80 F.3d 116, 118 (4th

Cr. 1996); United States v. Colkley, 899 F.2d 297, 301-02 (4th

Gr. 1990).

I n det erm ni ng probabl e cause, we apply the “totality-of-the-
circunstances” test that the Suprene Court articulated in lllinois
v. Gates, 462 U. S. 213, 238 (1983). This standard applies with
equal force when we review an affidavit which has been corrected

followi ng a Franks hearing. See Colkley, 899 F.2d at 301-02. W

must therefore nake “a practical, conmon-sense decision whet her,
given all the circunstances set forth in the affidavit . . . there
is a fair probability that contraband or evidence of a crine wll
be found in a particular place.” Gates, 462 U S. at 238.

The warrant affidavit, excised of its incorrect assertions,
established that an e-nmai| address regi stered to appell ee had been
used to join Candyman and Shangri | a. The address renuained
associated with the sites wuntil their closures in 2001. The
affidavit also supported the inference that Candyman’s primary

purpose was to facilitate the exchange and distribution of child



por nography. Kornek noted that the salient feature of Candyman’'s
website was the “Files” function. This link enabled nenbers to
upl oad i mages for view ng and downl oadi ng by the remai nder of the
group. Kornek recounted that, during Binney’'s nenbership in
Candyman, he had captured about 100 i mages and video clips fromthe
website using the “Files” feature. The majority of these files
illegally depicted prepubescent m nors engaged in sexual activity.
Viewed in |light of this fact, the website' s proclanmation
encouragi ng users to post “any type of pics and vids you Ilike”
assunes a decidedly sinister meaning. The fact that nost of the
website s trafficwas illicit rightly colors a determ nation of its
purpose. Quite apart fromKornek’s incorrect assertion, therefore,
there were defensible recitations in the affidavit suggesting that
Candyman’s raison d etre was to facilitate the exchange of child
por nogr aphy.

Appel l ee notes that Candynman al so provi ded unobjectionable

services.! The “Chat” function, for instance, permtted nenbers to

!Appel | ee al so describes these services as “legal activities”
protected under the First Amendment in his argunent to invalidate
the original search. Hs inplication is that probable cause
determ nations should be nore scrupulously exanm ned when the
al | eged m sbehavi or on which they rest inplicates free speech. But
the Suprene Court has rejected this notion. See New York v. P.J.
Video, Inc., 475 U S. 868, 875 (1986)(“[Aln application for a
warrant authorizing the seizure of nmaterials presunptively
protected by the First Anendnment shoul d be eval uat ed under the sane
standard of probable cause used to review warrant applications
generally.”)




engage in online conversations with each other. Standing al one,
t heref ore, nenbership i n Candynan coul d not support probabl e cause.
Al t hough a user could engage in illicit activities, he mght also
visit the site for entirely innocuous purposes. The corrected
affidavit contains an allegation of affiliation, and “proof of
mere nenbership . . . without a link to actual crimnal activity”

isinsufficient to support probable cause. United States v. Brown,

951 F.2d 999, 1003 (9th Gr. 1991).

Contrary to appell ee’ s suggestion, however, we need not reach
t he question of whether nere nenbership in a predomnantly illicit
organi zation can support probable cause,? for the corrected
affidavit subm tted by Kornek contained nore than an all egati on of
affiliation.® The agent also informed the nmagi strate that another
e-mai | address registered to Ranmsburg had transmtted an i nage of
child pornography to an agent several years earlier. Thi s
i nformation not only strengthened the case for probable cause in
its owmn right, it also bolstered the inference that Ransburg had

participated in Candyman and Shangri la to download child

’ln cases based on the sane investigation, however, two
circuits have found probable cause in affidavits that, after
redaction under Franks, contained only all egati ons of nenbershipin
Candyman and Shangri _| a. See United States v. Froman, 355 F.3d
882, 891 (5th Cir. 2004); United States v. Hutto, 84 Fed. Appx. 6,
8 (10th G r. 2003). These hol di ngs underm ne appell ee’s clai mthat
affiliation with the e-groups al one cannot support probabl e cause.

30n this ground we distinguish the opposing decisions in
United States v. Perez, 247 F. Supp. 2d 459 (S.D.N. Y. 2003) and
United States v. Strauser, 247 F. Supp. 2d 1135 (E.D. M. 2003).
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por nography and not for nore innocuous purposes. |ndeed, such a
cross-weighting of the elenents underpinning a probable cause
determ nationis precisely what the “totality-of-the-circunstances”

test invites. See United States v. Rabe, 848 F.2d 994, 995-97 (9th

Cr. 1988)(considering two-year-old evidence in light of recent
suspi cious activity in finding probable cause to search for child
por nogr aphy) .

Appel l ee suggests that we should discredit the prior
transm ssion of an illegal image as a stale basis for probable
cause. Since this event occurred in 1995, it could not support the
inference that evidence of a crinme would be found in Ransburg’ s
home in 2001, when Kornek sought the warrant. W have held,
however, that “[t]he wvitality of probable cause cannot be
gquantified by sinply counting the nunber of days between the
occurrence of the facts supplied and the issuance of the

affidavit.” United States v. McCall, 740 F.2d 1331, 1336 (4th G r

1984) (quoting United States v. Johnson, 461 F.2d 285, 287 (10th

Cr. 1972)). W have also joined several other courts in
enphasi zi ng that findi ngs of stal eness becone | ess appropri ate when
the instrunentalities of the alleged illegality tend to be

retained. See United States v. Farnmer, 370 F.3d 435, 439-40 (4th

Cr. 2004). Here the wundisturbed portions of the affidavit
established that Ransburg, the registrant of “OriolesCGuy,” had

possessed and distributed an i mage of child pornography. And, as
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Kornek averred to Magistrate Gimm nost collectors of child
por nography “rarely . . . dispose of their sexually explicit

materials.” See also United States v. Lacy, 119 F.3d 742, 745-46

(9th Gir. 1997)(noting that possessors of child pornography are
unlikely to pronptly dispose of it).

It is no defense that the affidavit contained only one
allegation of a prior transmssion of only one illicit inmage
G ven the evident difficulty of obtaining child pornography, it is
very unlikely that an individual would acquire a single imge
m stakenly or on a whim And it is even nore inprobable that an
unknowi ng or casual possessor would e-mail his lone image to
anot her internet user. The earlier distribution from an e-nai
account traced to Ransburg thus strongly suggests that he was a
col l ector of child pornography.

Stal eness is shorthand for the notion that sone evidence of
wrongdoing is so old that it cannot support probable cause on its
own. The concept does not autonmatically ban from warrant
affidavits informati on of a certain vintage, as appel |l ee woul d have
it. | ndeed, sone information that may be stale standing al one
beconmes an appropriate basis for a probable cause determ nation
when viewed in light of relatedly suspicious behavior. The prior
transm ssion of anillicit inmage was a proper consideration in the
totality of the circunstances inquiry nandated by Gates. Thi s

information, together with appellee’ s nenbership in Candyman and
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Shangri _la, was sufficient to establish a fair probability that
Ransburg’ s dom ci |l e cont ai ned evi dence of a crine. The judgnent of
the district court is therefore

REVERSED.
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