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PER CURI AM

Robert Slusarczyk, Jr. appeals his conviction and 200
mont h sentence after he pleaded guilty to one count of possession
of a firearmafter having been convicted of a crine punishable by
nmore than one year of inprisonnment, in violation of 18 U S. C
8§ 922(g) (1) (2000). Counsel has filed a brief in accordance with

Anders v. California, 386 U S. 738 (1967), raising one potential

i ssue but stating that, in her view, there are no neritorious
grounds for appeal. Slusarczyk was notified of his right to file
a pro se supplenental brief, but has not filed a brief. After the

Suprene Court issued its decision in United States v. Booker, 125

S. C. 738 (2005), counsel for Slusarczyk filed a suppl enenta
brief and a notion to remand for resentencing. The Gover nnent
responded that it did not oppose remand. Because we find no plain
error in the determ nation or inposition of Slusarczyk’s sentence,
we deny the notion to remand and affirm

I n Booker, the Suprene Court applied the rationale of

Bl akely v. Washington, 124 S. Q. 2531 (2004), to the federa

sent enci ng gui del i nes and hel d that the mandat ory gui del i nes schene
t hat provi ded for sentence enhancenents based on facts found by t he
court violated the Sixth Arendnent. Booker, 125 S. C. at 746-48,
755-56 (Stevens, J., opinion of the Court). The Court renedied the
constitutional violation by severing and excising the statutory

provi sions that nmandate sentencing and appellate revi ew under the



gui del i nes, thus nmaking the guidelines advisory. [d. at 756-57

(Breyer, J., opinion of the Court). Subsequently, in United States

v. Hughes, 401 F.3d 540, 546 (4th G r. 2005), this court held that
a sentence that was inposed under the pre-Booker nandatory
sentenci ng schene and was enhanced based on facts found by the
court, not by a jury (or, in a guilty plea case, admtted by the
defendant), constitutes plain error that affects the defendant’s
substantial rights and warrants reversal under Booker when the
record does not disclose what discretionary sentence the district
court would have inposed under an advisory guideline schene.
Hughes, 401 F.3d at 546-56. The court directed sentencing courts
to cal cul ate the appropriate guideline range, consider that range
inconjunction wth other rel evant factors under the guidelines and
18 U S.CA § 3553(a) (West 2000 & Supp. 2004), and inpose a
sentence. |If the court i1inposes a sentence outside the guideline
range, the district court should state its reasons for doing so.
Id. at 546.

Because Sl usarczyk did not object to the sentencing range
of 188 to 235 nmonths’ inprisonnment set forth in the presentence
report ("PSR') and adopted by the district court, this Court’s
reviewof the district court’s sentence is for plainerror. United

States v. dano, 507 U.S. 725, 732 (1993); Hughes, 401 F.3d at 547.

Under the plain error standard, Slusarczyk nmust show (1) there was

error; (2) the error was plain; and (3) the error affected his
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substantial rights. dano, 507 U S at 732-34. Even when t hese
conditions are satisfied, this court may exercise its discretionto
notice the error only if the error "seriously affect[s] the
fairness, integrity or public reputation of judicial proceedings."”
Id. at 736. (internal quotation marks omtted).

In determ ning whether error occurred in Slusarczyk’s
sent enci ng, we note that Hughes al so recogni zed “t hat after Booker,
there are two potential errors in a sentence inposed pursuant to
the pre-Booker mandatory guidelines reginme: a Sixth Amendnent
error, . . . and an error in failing to treat the guidelines as
advi sory.” Hughes, 401 F.3d at 552. W first consider whether
Sl usarczyk’s sentence was affected by a Sixth Amendnent error.
Sl usarczyk’ s base offense | evel was cal cul ated at thirty-four based
on his status as an arned career crimnal,! and the fact that he
possessed firearns in connection with a crine of violence.?

Pursuant to U.S. Sentencing GQuidelines Manual (“USSG') § 4Bl1.4(a)

(2003), an individual subject to an enhanced sentence under 18
US. CA 8 924(e) (West 2000 & Supp. 2004), is an arned career

crimnal. Section 924(e) provides as follows: "in the case of a

!Slusarczyk has never contested any aspect of t he
determ nation that he qualified for sentencing as an arned career
crimnal.

2l f the -enhancenent for possession of the firearm in
conjunction with a crinme of violence did not apply, Slusarczyk’s
base of fense | evel under the arnmed career crimnal classification
woul d be thirty-three, r at her t han thirty-four. USSG
4B1. 4(b) (3) (B)



person who violates [8] 922(g) . . . and has three previous
convictions . . . for a violent felony or a serious drug offense,
or both, commtted on occasions different from one another
such person shall be . . . inprisoned not |less than fifteen years.
The indictnent alleged that, at the tinme of the crine in
guestion, Slusarczyk had previously been convicted of three
aggravated burglaries and one robbery. The PSR reveals that
Sl usarczyk has five prior convictions for burglary, an offense
explicitly deened a "violent felony" for purposes of § 924(e), and
one conviction for robbery. See 18 U S.C.A 8§ 924(e)(2)(B)(ii).
W thus conclude that Slusarczyk’s classification as an arned
career crimnal did not violate Slusarczyk’s Sixth Amrendnent
rights, as the facts supporting that classification were charged in
t he indi ctnent and acknow edged in Slusarczyk’s guilty pl ea.
Pursuant to USSG 8§ 4B1.4(b)(3)(A), the offense | evel for
an arned career crimnal who "used or possessed the firearm.
in connectionwith . . . acrine of violence. . ." is thirty-four.
Section 4Bl1.2(a) specifically lists burglary of a dwelling as a
crime of violence. The crimnal history category for an arned
career crimnal who "used or possessed the firearm . . . in
connection wwth . . . acrinme or violence. . . ." is Category VI

USSG 8§ 4B1.4(c)(2).%® Slusarczyk received a three-level reduction

3Sl usarczyk’ s extensive crimnal history resulted in a total
of thirty crimnal history points, which yields a crimnal history
category of VI regardless of his status as an arned career
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for acceptance of responsibility, resulting in a total offense
| evel of thirty-one. This offense level, conbined with his
crimnal history category of VI, yielded a sentencing range of 188
to 235 nonths’ inprisonnent. See USSG Ch. 5, Pt. A

The facts supporting the one-level enhancenent for
possession of the firearmin connection with a burglary were not
charged in the indictnent. If this enhancenent were renoved,
Slusarczyk’s total offense level would be thirty, and his
sentencing range 168 to 210 nonths. At the plea hearing, however,
Sl usarczyk stated that he and two ot her people burglarized houses
and that he knew that an acconplice put a stolen gun in the trunk
of Slusarczyk’s vehicle. 1In addition, Slusarczyk acknow edged the
truth of the prosecutor’s summary of the factual basis for the plea
that included a description of the burglaries and theft of
firearns. Moreover, the inposed sentence of 200 nonths
i mprisonnment is within the 168 to 210 nonth range that woul d apply
in the absence of the one-level enhancenment. We conclude that the
one-1 evel enhancenent was based upon facts admtted by Sl usarczyk,
and he therefore suffered no Sixth Amendnent violation in the
cal cul ation of his sentencing range.

In his supplenental brief, Slusarczyk asserts error in
the application of the guidelines as a mnmandatory sentencing

det erm nant . In United States v. Wiite, 405 F.3d 208 (4th Cir.

crimnal.



2005), this court determ ned that “even in the absence of a Sixth
Amendnent violation, the inposition of a sentence under the fornmer
mandat ory gui delines regi ne rather than under the advisory regine
outlined in Booker is error” that is plain. 1d. at 216-17. The
court also concluded that, to satisfy the third prong of the plain
error test, an appellant nust denonstrate actual prejudice. [d. at
217-23. Wiite could not satisfy this requirenent, however, because
he could not establish that the application of the guidelines as
mandatory had an effect on “the district court’s selection of the

sentence inposed.” 1d. at 223 (quoting Wllians v. United States,

503 U.S. 193, 203 (1992)).

Sl usarczyk asserts that the district court indicated that
it woul d possibly have i nposed a | esser sentence under an advi sory
schene, based wupon coments by the district court after
Sl usarczyk’s sentence was announced. Qur review of the district
court’s remarks leads us to conclude that the district court’s
statenents do not support Slusarczyk’s argunent, but woul d rather
require specul ation by this Court to determ ne whether the district
court would have inposed a |esser sentence by treating the

gui del ines as advi sory. Wite, 405 F.3d at 223. Accordi ngly,

Sl usarczyk cannot denonstrate that the district court’s error® in

“We of course offer no criticismof the district court judge,
who followed the law and procedure in effect at the tine of
Sl usarczyk’ s sent enci ng.



sentencing himpursuant to a mandatory gui delines schene affected
his substantial rights.

As requi red by Anders, we have exam ned the entire record
and find no neritorious issues for appeal. Accordingly, we deny
Slusarczyk’s notion to remand and affirm his conviction and
sentence. This court requires that counsel informher client, in
witing, of his right to petition the Supreme Court of the United
States for further review |If the client requests that a petition
be filed, but counsel believes that such a petition would be
frivolous, then counsel may nove in this court for leave to
wi thdraw fromrepresentation. Counsel’s notion nust state that a
copy thereof was served on the client. We dispense with ora
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argunment woul d not

aid the decisional process.

AFFI RVED



