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PER CURI AM

Appel I ants Ant hony Al len Lenay and Bri an Lenard Randol ph seek
relief fromtheir convictions and sentences in the Western District
of North Carolina for conspiring to possess with intent to
distribute cocaine base, in contravention of 21 US. C. § 846
Lemay nekes five contentions on appeal: (1) that the district
court inproperly enhanced his sentence based on facts not admtted
in connection wth his quilty plea; (2) that the court
unconstitutionally required him to choose between his right to
counsel and his right to a trial; (3) that the court erred in
denying his request for the appointnent of a new | awer; (4) that
his counsel was constitutionally ineffective; and (5) that he is
entitled to a new trial because the transcript of the hearing on
his lawer’s notion to withdraw i s unavail abl e. Randol ph, on the
ot her hand, makes two contentions in his separate appeal: (1) that
the charges against him should have been dism ssed because 21
US C 8§ 841, the statute governing the quantity of cocai ne base
attributable to him is facially unconstitutional; and (2) that the
court inproperly enhanced his sentence based on facts not admtted
in connection with his guilty plea.

As expl ai ned below, we dismss the first three clains raised
in Lemay’ s appeal because they are barred by the appeal waiver
contained in his plea agreenent, we dismss Lemay’'s fourth claim

because it does not conclusively appear fromthe record that his



counsel was ineffective, and we affirmon his fifth clai mbecause
he cannot denonstrate that specific prejudice resulted from the
unavailability of the transcript of the hearing on his |awer’s
nmotion to withdraw W reject Randolph’s challenge to the
constitutionality of 21 U S.C. 8§ 841, but we vacate his sentence

and remand for further proceedings.

I .

On Decenber 2, 2002, Lemay, Randol ph, and ot hers were charged
by the grand jury with participating in a drug conspiracy, in
violation of 21 U S.C. § 846. As spelled out in the indictnent,
the unl awful activity constituting the object of the conspiracy was
an effort to possess with intent to distribute fifty grans or nore
of cocaine base, in violation of 21 U S C. 8§ 841. The relevant
facts relating to the respective appeals of Lemay and Randol ph

di verge, and we present those facts separately.

A
On Decenber 18, 2002, the district court appointed Reid G
Brown to represent Lemay. On February 13, 2003, Brown filed a
motion to withdraw as Lemay’s counsel. In his notion, Brown
asserted that Lemay had been “abusive, insulting and would not
communi cate with counsel,” that Lemay “disagreed wth counsel’s

suggestions and recommendations,” and that Lenay had indicated to



athird party that his | awyer was i nconpetent. The court conducted
a hearing on the notion, but the transcript of that proceeding is
not in the record.?

By Order of February 21, 2003, the district court denied
Brown’s notion to wthdraw. In so ruling, the court concl uded t hat
Brown and his assistant had, inter alia, spent approxi mately twenty
hours review ng di scovery, and they had net with Lemay to di scuss
his defense on six different occasions. Only when Brown advised
Lemay that he faced a potential sentence of life inprisonnent if he
proceeded to trial did Lemay express dissatisfaction with Brown’s
services. \Wen the court asked Lemay to respond to the notion
Lemay sinply asserted that he wanted a different | awer because he
did not |ike the advice he had received fromBrown. Based on these
facts, the court concluded that Lenay’ s dissatisfaction with Brown
derived nore from Lemay’'s dislike for the advice he had received
than fromany i nconpet ence or i neffectiveness on Brown’s part. The
court also found the notion to be untinely because it was filed
only a few weeks before Lemay’ s trial was scheduled to begin. The
court advised Lemay that he could either proceed pro se, with Brown

acting as his standby counsel, or he could continue being

1t is unclear what happened to the record or transcript of
the hearing on Brown’s notion to wthdraw. It is possible that no
record of the hearing was made, or that a record was nade and
subsequent|ly | ost. The absence of a transcript of the hearing
forms part of the basis of Lemay’s appeal.
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represented by Brown. Lenmay choose to continue being represented
by Brown.

On February 24, 2003, Lemay entered into a plea agreenent with
t he Governnent by which he agreed to plead guilty to the conspiracy
charge in the indictnent. By that plea agreenent Lenay wai ved “t he
right to contest either the conviction or the sentence in any
direct appeal or other post-conviction action,” excluding only
claims of ineffective assistance of counsel and prosecutorial
m sconduct . On February 28, 2003, the court accepted Lemay’s
guilty plea and found that he had entered into the plea agreenent
knowi ngly and voluntarily. In responding to the court in the plea
proceedi ngs, Lemay asserted that he was satisfied with the services
of Brown as his counsel

On March 18, 2003, Lemay filed a notion requesting rel ease on
bond on the ground that his nother was termnally ill wth brain
cancer. On March 28, 2003, the court released Lemay wth
el ectronic nonitoring on a $10,000 unsecured bond. On July 16,
2003, he absconded and was not apprehended until February 16, 2004.
Lemay’ s origi nal presentence report (“PSR’) recommended an adj ust ed
offense level of 39, which conbined with a crimnal history
category of IV yielded a sentencing range of thirty years to life.
The revi sed and fi nal PSR, however, recomended an adj ust ed of f ense
level of 43 (the highest possible offense |evel under the

GQuidelines), which yielded a nandatory I|ife sentence. The



i ncreased offense | evel resulted froma two-|evel enhancenent for
abscondi ng and the loss of a three-level reduction for acceptance
of responsibility.

On February 23, 2004, Lemay’'s sentencing hearing was
conducted. Upon |earning that Brown had not had an opportunity to
nmeet with Lemay prior to the hearing, the sentencing court recessed
to allow Browmn and Lenay to consult. Lemay initially requested
that Brown seek a continuance of the hearing so that they could
properly respond to the nodifications to the PSR Brown, however,
was of the view that the PSR nodifications were “appropriate.”
When the sentencing court directly asked Lemay for reasons
justifying a continuance of the sentencing proceedings, Lemy
of fered none. At no point during the sentencing hearing did Brown
chal I enge the nodifications nade in the PSR At the concl usion of
the sentencing hearing, the court inposed a sentence of life

i mprisonnment, in accordance with the PSR

B
The relevant facts surrounding Randolph’s appeal are as
foll ows. On February 28, 2003, Randolph, I|ike Lenay, pleaded
guilty to the conspiracy charge. Unlike Lemay, however, Randol ph
did not enter into a plea agreenment with the Governnent; rather,
his plea was a “straight-up” guilty plea, w thout any prom ses from

or agreenent with the Governnent.



On August 5, 2003, Randolph’s PSR was submtted to the
sentencing court. Based on two prior controlled substance
convictions and a finding that the conspiracy of fense was comm tted
whi | e Randol ph was on probation, the PSR assigned Randol ph four
crimnal history points, which translated into a crimnal history
category of I1l. Based on the fifty grans of cocai ne base all eged
in the indictment (and admtted in Randolph’s gquilty plea
proceedi ngs), his base offense |evel was 32, which conbined with
his crimnal history category yielded a sentencing range of 151 to
188 nonths of inprisonnment. Randolph’s PSR, however, attributed
over thirty kilograns of cocaine base to himand thus assigned a
base offense level of 38. At his sentencing hearing on Novenber
20, 2003, the court attributed 1.5 kilograns of cocaine base to
Randol ph, yi el ding an of fense | evel of 35 and a sentenci ng range of
210 to 262 nonths of inprisonment. The court sentenced Randol ph,
wi t hout any objection on constitutional grounds, to 210 nont hs of

i npri sonment .

C.
Bot h Lemay and Randol ph have filed tinely appeals to this
Court. W possess jurisdiction over their appeals pursuant to 28

U S C 8§ 1291.



.
W revi ew de novo whet her a crim nal defendant has effectively

wai ved his right of appeal. See United States v. Blick, 408 F. 3d

162, 168 (4th Cir. 2005). A claim of ineffective assistance of
counsel is cognizable on direct appeal only if it “conclusively
appears” fromthe record that counsel failed to provide effective

representation. See United States v. Russell, 221 F. 3d 615, 619

n.5 (4th Cr. 2000). W review de novo a claimthat a statute is

unconsti tutional . See United States v. Martinez, 277 F.3d 517

534 n. 15 (4th Gr. 2002). And we review for plain error any claim
not properly preserved and raised for the first tine on appeal

See United States v. Hughes, 401 F.3d 540, 547 (4th G r. 2005).

L.

A
Lenmay nakes five contentions on appeal: (1) that the district
court inproperly enhanced his sentence based on facts not admtted
in connection with his guilty plea, in violation of the Sixth
Amendnent; (2) that the court unconstitutionally required himto
choose between his right to counsel and his right to a trial; (3)
that the court erred in denying him the appointnent of a new
| awyer; (4) that his counsel was constitutionally ineffective; and
(5) that he is entitled to a new trial because the transcript of

the hearing on his awer’s notion to withdrawis unavail able. The



Governnent asserts that, by the plea agreenent, Lenmay waived his
right to appeal all of these clains except the contention that he
was denied the effective assistance of counsel. It further
contends that we should defer Lemay’s i neffective assistance claim
for subsequent habeas corpus proceedings because it does not
“conclusively appear” from the record that Lemay’s counsel was
ineffective. W address each of these contentions in turn.
1

W will enforce an appeal waiver to preclude clains being
asserted on appeal only if (1) the waiver is valid, and (2) the
cl aims asserted on appeal fall within the scope of the waiver. See

United States v. Attar, 38 F.3d 727, 731-32 (4th Cir. 1994). Lemay

does not contest the validity of his appeal waiver; thus we inquire
only into whether his clainms fall within the scope of his waiver.

I n connection wth his plea agreenent, Lemay wai ved “t he ri ght
to contest either the conviction or sentence in any direct appeal
or other post-conviction action,” reserving only the right to
appeal claims of i neffective assistance of counsel and
prosecutorial m sconduct. By its terns, Lemay’s appeal waiver is
broad and appears to cover all of Lemay’s appellate clains save his
claimof ineffective assistance of counsel. This Court has |ong
recogni zed such appeal waivers as being generally enforceable, see
Blick, 408 F.3d at 168 n. 4 (citing nultiple decisions), but we have

identified a category of errors that fall outside the scope of such
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wai vers because they “could not have been reasonably contenpl at ed

when the pl ea agreenent was executed,” id. at 172; see also United

States v. Broughton-Jones, 71 F.3d 1143, 1146-47 (4th G r. 1995)

(concl udi ng t hat appeal wai ver did not cover claimthat restitution
order was not authorized by statute when restitution order was
entered after waiver was executed); Attar, 38 F.3d at 731-33
(concluding that appeal waiver did not enconpass claim of
deprivation of right to counsel). Qur task here, therefore, is to
determ ne whether any of the alleged errors asserted in Lemay's
appeal could not have been reasonably contenpl ated when he wai ved
hi s appeal rights.

Lemay first asserts that the district court inproperly
enhanced his sentence beyond that which the facts admtted in
connection with his guilty plea would support, in contravention of
his Sixth Amendnent right to a jury trial. This claim is
forecl osed by our decision in Blick, which held that a waiver of
the right to appeal a sentence below the statutory maxinmum
precl udes an appeal asserting that a judicially enhanced sentence
contravenes the defendant’s Sixth Amendnent right to a jury trial.
408 F.3d at 164. The appeal waiver executed by Lemay is only
different from the one underlying our Blick decision in that it
sweeps nore broadly. As a result, Lemay’s Sixth Amendnent claim
falls within the scope of, and is thus barred by, his appeal

wai ver .
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Lemay’ s contention regarding the district court’s failure to
appoi nt new counsel for him and his contention that the court
forced him to choose between representation by counsel and his
right toatrial, each arise fromthe hearing of February 21, 2003,
on Brown’s notion to withdraw. This hearing occurred three days
before Lemay entered into the pl ea agreenent by whi ch he wai ved his

right of appeal. G ven that the alleged errors occurred before his
wai ver — and that he contested themat thetine — it is clear that

Lemay coul d have reasonably contenpl ated these two al |l eged errors,
and that he actually knew of them Therefore, these clains fal
wi thin the scope of the appeal waiver and they are barred.

2.

Lemay’ s ineffective assistance of counsel claimis expressly
excepted from the appeal waiver contained in his plea agreenent.
Lemay’s appeal in this respect is therefore properly before us.
Nevert hel ess, because it does not conclusively appear from the
record that his counsel was ineffective, we need not reach and
assess the nerits of his ineffective assistance claim

We have consistently recognized that, because a claim of
constitutionally ineffective assistance of counsel is nore
appropriately reviewed on a full record, the proper proceeding in
which to pursue such a claim is not a direct appeal but a

col | ateral proceeding under 18 U . S.C. 8§ 2255. See United States v.

DeFusco, 949 F.2d 114, 120 (4th Gr. 1991). As aresult, we wll
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entertain a claimof ineffective assistance on direct appeal only
if it “conclusively appears” fromthe record that the defendant’s

counsel was ineffective. See United States v. Russell, 221 F.3d

615, 619 n.5 (4th Cr. 2000). Although Lemay’'s trial counsel could
per haps have nounted a nore protracted defense on Lemay’ s behal f,
there is evidence that Lenmay was dissatisfied with his attorney
si nply because he disliked the advice being provided. Gven this
conflict, it does not conclusively appear from the record that
Lemay’s trial |awer was ineffective. We therefore decline to
address the nerits of his ineffective assistance claimin this
appeal . 2
3.

Finally, Lemay contends that he is entitled to a new trial
because a transcript of the hearing on his attorney’s notion to
wi thdraw is wunavail abl e. He asserts that he needs such a
transcript to support both his claimthat the district court erred
in denying his request for the appoi ntnment of a new | awer and his
claim that his counsel was constitutionally ineffective. Even
assum ng that Lemay could not have “reasonably contenplated” the
absence of a transcript of the proceeding on his |lawer’s notion to

withdraw, see Blick, 408 F.3d at 172, he is unable to denonstrate

2Qur conclusion that we nmay not review Lemay’'s ineffective

assistance claim of course, is not “intended to prejudice, or
prejudge, in any way [his] right to apply for relief in a Section
2255 proceedi ng, should he choose to invoke such renedy.” United

States v. Mandello, 426 F.2d 1021, 1023 (4th Cr. 1970).

13



that the unavailability of the transcript “specifically prejudices

his appeal ,” see United States v. Huggins, 191 F.3d 532, 536 (4th

Cr. 1999) (explaining that unavailability of transcript does not
entitle defendant to new trial unless he can denonstrate specific
prej udi ce).

As explained above, Lemay’s claim that the district court
erroneously failed to appoint hima new |lawer is barred by the
appeal waiver in the plea agreenent. Thus, the transcript woul d be
of no help to Lemay on this point. Furthernore, because he does
not assert that his attorney was ineffective at the hearing, but
only contends his lawer was ineffective “leading up to the
hearing” and “after the hearing,” Lemay is unable to denonstrate
that the unavailability of the transcript prejudices his
ineffective assistance claim Appellant’s Br. at 47, 48.
Accordi ngly, Lemay cannot denonstrate that the unavailability of
the transcript specifically prejudices his appeal, and we nust deny

this claimas well.

B
Randol ph makes two contentions on appeal: (1) that he is
entitled to a dismssal of the indictnent agai nst himbecause the
statutory object of the conspiracy, 21 U S. C. § 841, is facially
unconstitutional; and (2) that he is entitled to resentencing

because the district court inproperly enhanced his sentence beyond
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that which the facts admtted in his plea proceedings would
support. Because we reject Randolph’s first contention, we are
obliged to affirm his conviction. However, because the court
plainly erred in enhancing Randol ph’s sentence, we vacate his
sentence and remand for resentencing.

Randol ph first asserts that, because the sentencing schene of
21 U S C. 8§ 841 depends solely on the quantity of controlled
substances determned by the sentencing judge, &8 841 s

unconstitutional under Blakely v. WAshington, 542 U S. 296 (2004),

and Apprendi v. New Jersey, 530 U.S. 466 (2000). As the Government

points out, however, we have heretofore sustained the
constitutionality of 8 841 in the face of an Apprendi chall enge.

See United States v. MAllister, 272 F. 3d 228, 233 (4th Cr. 2001)

(uphol di ng 8 841 because statute is silent on process by which drug
quantity is to be determ ned). W do not (and cannot) deviate from
t hat precedent here.

Finally, Randol ph  maintains that he is entitled to
resent enci ng because the district court plainly erred in inposing
a sentence greater than that which the facts admtted by himin his
pl ea proceedi ngs would support. As expl ai ned above, Randol ph
admtted in his plea proceedings only to conspiring to possess with
intent to distribute at least fifty granms of cocai ne base, which
yields a sentencing range of 151 to 188 nonths wunder the

Gui delines. The sentencing court, however, attributed at |least 1.5
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kil ograns of cocai ne base to Randol ph, yielding a sentencing range
of 210 to 262 nonths. The court then sentenced Randol ph to 210
nmont hs of inprisonnent. Because the sentence inposed on Randol ph
was greater than that which the admtted facts woul d support, its
i nposition contravened Randol ph’s Sixth Amendnent right to a jury

trial. See United States v. Hughes, 401 F.3d 540, 547 (4th Gr.

2005). Pursuant to our decision in Hughes, such a Sixth Arendnent
error in sentencing is plainly erroneous. See id. (concluding that
sentence inposed in contravention of defendant’s Sixth Amendnent

right to jury trial constitutes plain error).?

| V.
Pursuant to the foregoing, we dismss Lemay’'s appeal in part
but otherwise affirm his conviction. W affirm Randol ph’s

conviction, but vacate his sentence and remand for resentencing.

Dl SM SSED | N PART, AFFIRVED | N PART,
VACATED I N PART, AND REMANDED

3As in Hughes, “[w e of course offer no criticism of the
district judge, who foll owed the | aw and procedure in effect at the
time of [Randol ph’s] sentencing.” 401 F.3d at 545 n. 4.
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