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PER CURI AM

Jerry L. Frierson seeks to appeal his conviction and 120-
nmont h sentence inposed following his guilty plea to possession of
a stolen firearm See 18 U S.C. 88 922(j), 924(a)(2) (2000).

Frierson’s counsel filed a brief pursuant to Anders v.
California, 386 U S. 738 (1967), stating that there were no
meritorious grounds for appeal but raising as a potential issue the
district court’s decision to grant the CGovernnent’s notion for
upward departure. Although advised of his right to file a pro se
suppl emental brief, Frierson declined to do so.

A sentencing court nay depart from the guideline range
only if the court finds an aggravating or mitigating factor of a
kind, or to a degree, not adequately considered by the Sentencing
Comm ssi on. 18 U.S.C. 8§ 3553(b) (2000) (setting forth general

principles for departure); Koon v. United States, 518 U. S. 81, 98

(1996). Because Frierson failed to object to the departure in the
court below, this Court reviews the district court’s decision to

depart for plain error. See United States v. Prom se, 255 F.3d

150, 153 (4th G r. 2001).

W have reviewed the record and conclude that the
district court’s decision to depart upwardly was not plainly
erroneous. The district court based its decision in part upon
Frierson’s stipulation to the departure in the plea agreenent.

Additionally, the court found that Frierson’s crimnal history



category did not adequately reflect his prior crimnal conduct, and
t hat the actual seriousness of the offense was not reflected in the
gui del i nes range, both of which are proper bases for departure.

See U.S. Sentencing Guidelines Manual, 88 4Al1.3, 5K2.21. W note

that it is arguable whether Frierson’s status as a felon entered
“into the determ nation of the applicable guideline range.” USSG
§ 5K2.21. However, in this case the upward departure nay be
affirmed because there was another valid factor to support the

extent of the departure. See Wllians v. United States, 503 U S

193, 203-04 (1992); United States v. Gick, 946 F.2d 335, 339-40

(4th Cr. 1991).

In accordance with the requirenments of Anders, we have
reviewed the entire record in this case and have found no
meritorious issues for appeal. Accordingly, we affirmFrierson’s
conviction and sentence. This court requires that counsel inform
his client, inwiting, of his right to petition the Suprene Court
of the United States for further review. If the client requests
that a petition be filed, but counsel believes that such a petition
woul d be frivol ous, then counsel may nove in this court for |eave
to withdraw fromrepresentation. Counsel’s notion nust state that

a copy thereof was served on the client.



We dispense with oral argunment because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.
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